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The House was not in session today. Its next meeting will be held on Tuesday, September 8, 2009, at 2 p.m.

The Senate met at 2 p.m. and was
called to order by the Honorable MARK
R. WARNER, a Senator from the Com-
monwealth of Virginia.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

God our help of the ages past, our
hope for years to come, in Your secret
places we find our faith and strength.
Help us to know ourselves for who we
are, people who too often seek our own
way instead of striving to fulfill Your
purposes. Cleanse the inner founda-
tions of our hearts from any hint of
pretense and use our Senators for Your
glory. In this challenging hour of
human destiny, deepen in our Senators
a sense of surpassing opportunity to do
their full part in building a better na-
tion and world. Lord, fit them to pro-
tect this land from outward evil and
from inner corruption. Make the words
of their mouths and the meditations of
their hearts be acceptable in Your
sight, O God, our rock and our Re-
deemer. Amen.

PLEDGE OF ALLEGIANCE

The Honorable MARK R. WARNER led
the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

Senate

MONDAY, AUGUST 3, 2009

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, August 3, 2009.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable MARK R. WARNER, a
Senator from the Commonwealth of Vir-
ginia, to perform the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mr. WARNER thereupon assumed the

chair as Acting President pro tempore.

————

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-

pore. The majority leader is recog-
nized.
————
SCHEDULE

Mr. REID. Mr. President, following
leader remarks, the Senate will be in a
period of morning business for up to 1
hour. Senator BEGICH will give his
maiden speech. We all look forward to
this. He will have the first 30 minutes
of morning business time. I note before
he starts his speech, we are all so
pleased with the work he has done. He
has done an outstanding job for the
people of the State of Alaska and our
country, and I look forward to his re-

marks. The Republicans will control
the final 30 minutes.

Following morning business, the Sen-
ate will resume consideration of the
Agriculture Appropriations Act. At 5:30
the Senate will proceed to a cloture
vote on the substitute amendment to
the bill. Additional votes in relation to
the amendments are possible following
the cloture vote. The deadline for filing
first-degree amendments is 3:30 today.

In speaking to Senator BROWNBACK
and on our side Senator KOHL, who is
the comanager of the bill and who, of
course, would love to finish it today,
Senator BROWNBACK said on Thursday
that he thought we could finish the bill
this evening and I hope that in fact is
the case. The longer we are on this bill
the less time there will be for
Sotomayor speeches, so we look for-
ward to completing this Agriculture
appropriations bill so we can go to the
Supreme Court nomination and listen
to what people have to say about the
new Supreme Court Justice.

———

HEALTH CARE REFORM

Mr. REID. Mr. President, the Amer-
ican people wake up every morning
worrying about real problems. They go
to bed every night with real concerns.
They worry about the agonizing sac-
rifices they have to make so they can
afford to stay healthy, and their fear is
sincere.

Our response and responsibility to
the American people should be equally
grounded in reality. That reality is
that our health care system is in seri-
ous distress. I believe serious problems
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deserve serious efforts by serious legis-
lators to develop serious solutions.

Unfortunately, much of what we have
seen from the other side is simply one
radical distraction after the next. For
months, Republicans have perpetuated
a pollster- and consultant-created
myth that our plan and our goal is to
have the government run your health
care. It is not. Let me repeat: It is not.
In fact, one of our core principles is
that if you like the health care you
have, you can keep it. But the other
side simply won’t let the facts get in
the way of a good story.

A Republican Congressman recently
claimed that our plan to improve
health care would ‘“‘put seniors in a po-
sition of being put to death by their
government.”’

A Republican Senator made a similar
statement to mislead his constituents.
He actually accused Democrats of pro-
posing a plan that would kill Ameri-
cans. It is hard to imagine that. Rather
than having a serious and real debate
about a serious and real crisis, some
Senators and Congressmen want the
American people to believe their col-
leagues are proposing a plan to Kkill
them.

These distortions and distractions
are revolting, and they are not limited
to health care.

An artificial controversy is getting
far too much attention Ilately—one
that ignores the undeniable and proven
fact that President Obama was born in
the United States of America. Last
week, one of the Republican leaders in
the House of Representatives continued
to give this false and misleading claim
credence. Let’s be clear: It is a phony
issue that does not deserve even a
minute of our attention on the floor of
the Senate. It is absurd, irresponsible,
and baseless, and the false claims have
long ago been refuted.

The American people have every
right to expect we will solve real prob-
lems before creating fake problems.
They should know that rather than
helping them get ahead, some of our
colleagues would rather spew ludicrous
conspiracy theories.

The other side hasn’t stopped at fake
arguments and fake issues. We also
have seen them resort to fake letters.
Some Members of Congress have re-
cently received forged letters pur-
porting to be from the NAACP. Others
have received a similar letter signed by
a fake name with a fake job title pur-
porting to be from a local Hispanic
group. The bogus letters have been
tracked back to employees of a Repub-
lican lobbying firm. This behavior is
sick, it is shameful, it is dishonest, and
it is undemocratic.

When we passed the economic recov-
ery plan this winter, some opposed it.
They didn’t believe we needed an ag-
gressive plan in response to a grave cri-
sis that now is putting people back to
work, ensuring middle-class families
can get ahead, and investing in our fu-
ture. But objecting to that legislation
is their right. As we start to see a re-
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turn on our investment, many of those
who tried to block this bill have since
sought credit for the good it is doing.
Others who opposed the plan outright—
those who wish we weren’t investing in
their States and districts—mow com-
plain they wish to see us invest more
quickly. Well, you can’t have it both
ways. It is yet another embarrassing
example of misinformation and mis-
representation upon which some on the
other side tend to rely.

I cannot blame people for wondering
why, with an issue as important as
health care now before us, bipartisan
consensus sometimes seems so elusive.
So I say to them: This extreme brand
of strategy and the extreme tactics
that come with it are what we have to
contend with.

First, Rush Limbaugh happily admit-
ted he wants our President to fail.
Then a Republican Senator openly ad-
mitted he wants to block the health in-
surance reform for millions as a way to
“break the President.” Another Repub-
lican Senator admitted that at least
half of the other side’s opposition to re-
form is purely political. And an influ-
ential commentator advised Repub-
licans to avoid consensus at all costs
and instead ‘‘go for the kill.”

These partisan tactics have con-
sequences. These consequences will be
evident at any kitchen table, in every
family budget, and every American’s
peace of mind.

And they are watching. A poll re-
leased last week found that a majority
of Americans credit President Obama
with putting partisanship aside and
trying to work with congressional Re-
publicans to get this done for the good
of the country. Republicans, they
found, weren’t returning the favor.

Others may be focused on delaying
and denying health insurance reform,
but we will make sure we don’t let that
happen. We already have seen what
happens when we do nothing. The costs
of sitting this one out are far too high
and not acting is not an option.

The American people appreciate
those Republicans who have come to
the negotiating table in good faith. I
am sorry to say that there simply
aren’t enough of them. At this stage,
out of 100 Senators, we have 3 Repub-
licans who are willing to work with us
on health care. I am very happy to
have them, but I wish we had more.

Rather than having a serious and real
debate about a serious and real crisis,
some would prefer to deploy tactics to
scare the American people. But what
scares the American people is that
under the status quo, they live just one
illness, one accident, or one pink slip
away from losing everything.

This is no time to let partisanship
get the best of us. This is no time to
obsess over fake controversies or op-
pose ideas simply because they were
proposed by people who sit on the other
side of this Chamber. This is no time to
instill unfounded fears and incite the
hope that our Nation’s leaders fail.
This is the time to get serious about
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making it easier for American citizens
to afford to live a healthy life.

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

————

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. The Senate will proceed to a pe-
riod of morning business for 1 hour,
with Senators permitted to speak for
up to 10 minutes each, with the time
equally divided and controlled between
the two leaders or their designees, with
the distinguished Senator from Alaska,
Mr. BEGICH, controlling the first 30
minutes and the Republicans control-
ling the final 30 minutes.

The Senator from Alaska is recog-
nized.

Mr. BEGICH. I thank the Chair.

(The remarks of Mr. BEGICH per-
taining to the introduction of S. 1560,
S. 15661, S. 1562, S. 1563, S. 1564, and S.
1565 are printed in today’s RECORD
under ‘“‘Statements on Introduced Bills
and Joint Resolutions.”)

——————

LU YOUNG

Mr. BEGICH. Mr. President, before
yielding the floor, I wish to mark the
passing of a great Alaskan—Lu Young,
the wife of Alaska’s long-time Con-
gressman DON YOUNG.

Lu passed away suddenly over the
weekend. Lu was an Alaskan of true
distinction. I am proud to have shared
a friendship with her for several dec-
ades.

Our State is better because of her
service and many contributions. The
thoughts and prayers of Alaskans and
me are with Representative YOUNG and
his family.

I yield back the remainder of my
time.

The ACTING PRESIDENT pro tem-
pore. The Senator from Alaska.

——————

SENATOR BEGICH’S MAIDEN
SPEECH

Ms. MURKOWSKI. Mr. President, I
rise this afternoon to congratulate my
colleague from Alaska, Senator
BEGICH, and recognize his maiden
speech on the Senate floor. The tradi-
tion of giving a maiden speech is one
that perhaps in recent years has not
been followed as intently as it has in
days gone past. Senator BEGICH has
highlighted with his remarks today
and with the collection of bills he has
introduced on the Senate floor—the
significance of America’s role as an
Arctic nation and the key that Alaska
holds as a leader in that responsibility.

I appreciate what he is doing to shine
a spotlight on these issues, whether it
is how we deal with the impact of cli-
mate change, whether it is how we deal
with the health consequences, how we
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dealt with renewed and increased com-
merce in an Arctic that is potentially
ice free.

I applaud him for his efforts and,
again, shining the light on this issue.
It seems every day the rest of the coun-
try, the rest of the world, is looking to
the Arctic for our science, looking to
the Arctic for the knowledge of our el-
ders and researchers, and looking to
the Arctic as a true leader in global en-
vironmental policies.

I applaud him, and I am privileged to
be able to support him in so many of
these efforts, working on the issues
that are important to, of course, our
State but to the Nation as a whole.

——
LU YOUNG

Ms. MURKOWSKI. Mr. President, my
colleague mentioned the passing of a
very dear friend. I wish to take a mo-
ment this afternoon to also acknowl-
edge the passing of Lu Young.

This is a sad day for us in Alaska as
we come to grips with the very sudden
passing of Congressman YOUNG’s wife.
They have been a team for some 46
years. She died this weekend at their
home in Great Falls, VA. She was only
67 years old.

Lu Young was an Athabascan Indian
from the village of Fort Yukon. Fort
Yukon, you may have seen on Senator
BEGICH’S map, is in the interior part of
the State. It sits 7 miles above the Arc-
tic Circle on the north bank of the
Yukon River. It is about 145 air miles
north from Fairbanks.

Congressman YOUNG met Lu in Fort
Yukon. This is back in the days when
he was a tugboat captain operating a
barge, carrying products and supplies
up and down the river. DON taught in
the wintertime at the BIA schools. Liu
was the bookkeeper there in the vil-
lage. They met, they married, and had
46 years of honest wedded bliss.

I have to tell you, it is not often one
can look at a couple after 46 years of
marriage and still see the love and the
gleam and the warmth between two in-
dividuals, one for another. Every day
we saw that. If Lu wasn’t with DON,
DoN was talking about Lu.

He used to joke when he was in his
campaigns: ‘“You get two for the price
of one.” He wasn’t kidding. DON was in
his office every day, and Lu was also in
the office every day over at the Ray-
burn Building. She would greet Alas-
kans as they would come in. She would
make sure they were comfortable or if
she thought they were taking too much
of DON’s time, she would tell them that
too. She would take people over to the
restaurant for lunch. She welcomed
Alaskans as part of their family.

We have a very close and intimate re-
lationship with those we represent in
Alaska. As my new colleague is recog-
nizing, we are a long way from home,
so we kind of band together. We are
part of an extended family.

Lu was a constant in DON YOUNG’s of-
fice. She ensured that Alaskans who
traveled to Washington, DC, would
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know that the Congressman for all
Alaska was going to take care of you.
She was also reminding DON every day:
Don’t forget where you come from.
Anyone who has ever been to DON’s of-
fice knows it looks and feels very much
like Alaska. Lu made sure that was
never going to change.

Today the people of Alaska are not
thinking of Liu’s contributions to DON’s
political career. They are reflecting on
the truly remarkable love between the
two of them. In a statement this morn-
ing, Congressman YOUNG summed it up.
He said: “Lu was my everything, and I
am heartbroken.”” That loss breaks the
golden hearts of all Alaskans as we re-
member our own experiences with Con-
gressman YOUNG’s partner, his best
friend, and his heart.

Congressman YOUNG has lost the love
of his life, and Alaskans have lost a
great friend. Regardless of political
persuasion, all of Alaska grieves with
Congressman YOUNG, his daughters,
Joni and Dawn, and their husbands, 14
grandchildren, and an extended family
of lifelong friends throughout the great
land.

I yield the floor.

Mr. ALEXANDER. Mr. President, of
course, all of us extend our sympathies
to Congressman YOUNG and his family.
The remarks of the Senators from
Alaska spoke for all of us.

The ACTING PRESIDENT pro tem-
pore. The Senator from Tennessee.

ORDER OF PROCEDURE

Mr. ALEXANDER. Mr. President,
how much time is remaining?

The ACTING PRESIDENT pro tem-
pore. There is 232 minutes remaining.

Mr. ALEXANDER. Will the Chair
please let me know when 10 minutes re-
main?

The ACTING PRESIDENT pro tem-
pore. Yes.

Mr. ALEXANDER. Mr. President, I
ask unanimous consent that Senator
KYL and I be permitted to engage in a
colloquy during our time.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

MIDDLE-CLASS TAX INCREASE

Mr. ALEXANDER. Mr. President, a
few minutes ago, I was waiting to give
a television interview with MSNBC.
The White House press secretary, Rob-
ert Gibbs, was on. He said a most as-
tonishing thing. He was there, obvi-
ously, for the purpose of an impromptu
press conference to correct what I
thought was a truthful impression left
yesterday by two members of the
Obama administration. Both Mr. Sum-
mers and Mr. Geithner yesterday did
not rule out the possibility of a middle-
income tax increase. That was widely
reported all over the country today.
Apparently, they were taken to the
woodshed this morning, and Mr. Gibbs
was sent out to say: Oh, no, we are not
going to raise taxes on middle income
Americans.
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But that is misleading, at best, to
the American people. Most people
know that. An article in the New York
Times on August 1, was titled:
“Obama’s Pledge to Tax Only the Rich
Can’t Pay for Everything, Analysts
Say.”

Among those quoted is Leonard Bur-
man, ‘‘a veteran of the Clinton admin-
istration Treasury and director of the
nonpartisan Tax Policy Center.”

““This idea,” he says, ‘‘that every-
thing new that government provides
ought to be paid for by the top 5 per-
cent, that’s a basically unstable way of
governing.”

I am sure the Senator from Arizona
remembers Isabel Sawhill’s distin-
guished service. She had some com-
ments on tax increases as well. ‘“There
is no way we can pay for health care
and the rest of the Obama agenda, plus
get our long-term deficits under con-
trol, simply by raising taxes on the
wealthy,” said Isabel V. Sawhill, a
former Clinton administration budget
official. ‘“The middle class is going to
have to contribute as well.”

I wonder if the Senator from Arizona,
who is a veteran member of the Fi-
nance Committee, is surprised to see,
first, the two top finance people for the
Obama administration say we are not
going to rule out a middle-class tax in-
crease, and then all of a sudden today,
the Obama administration says no,
nope, we are going to rule that out
again. What is going on?

Mr. KYL. Mr. President, I say to my
colleague, I had the same impression
yesterday when I saw Mr. Geithner and
Mr. Summers on television. They,
frankly, were recognizing the reality of
the situation. I did not think that
much of it because the truth is, the
people my colleague has quoted are ab-
solutely right. You cannot do all the
things the President wants to do with-
out raising taxes, and inevitably that
will be on the middle class.

To put in the RECORD what both
Treasury Secretary Geithner and Mr.
Summers said—this is as reported by
George Stephanopoulous, ‘‘This Week”
host for ABC. He said:

To get the economy back on track, will
President Obama have to break his pledge
not to raise taxes on 95 percent of Ameri-
cans? In a ‘“‘This Week” exclusive, Treasury
Secretary Tim Geithner told me, ‘“‘We're
going to have to do what’s necessary.” Then
Stephanopoulous continues:

When I gave him several opportunities to
rule out a middle-class tax hike, he wouldn’t
do it. ““We have to bring these deficits down
very dramatically,” Geithner told me. ‘‘And
that’s going to require some very hard
choices.”

Of course it is. Secretary Geithner is
right. It is pretty hard to deny.

Then the National Economic Council
Director, Lawrence Summers, was
asked by Bob Schieffer on CBS if taxes
could be raised for middle-income
Americans. Summers said:

There is a lot that can happen over time. It
is never a good idea to absolutely rule out
things no matter what.

Then he said that what the President
has been completely clear on is he is
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not going to pursue any of these prior-
ities—not health care—in ways that
are primarily burdening middle-class
families. That is something that is not
going to happen.

There seems to be a subtle switch
here to, first of all, never say never
and, secondly, say the tax burden is not
going to primarily fall on middle-class
Americans.

I say to my colleague, when you look
at some of the provisions that are in
the House of Representatives bill on
health care, in the Senate HELP Com-
mittee on health care, and some of the
things that are being considered by the
Finance Committee, in all three situa-
tions, you do have taxes on working
American families, middle-class fami-
lies.

I think that what the Secretary and
Mr. Summers said Sunday is actually
more true than what the press sec-
retary tried to make it out to be. It is
simply the recognition of a reality—
that you can’t pay for all of this and
not impose taxes on middle Americans.

Mr. ALEXANDER. Mr. President, I
agree with the Senator. His point is a
valid one. It is not a matter or are they
going to propose middle-income tax in-
creases. In the health care plans, we al-
ready see that happening. For example,
in the proposed payroll tax or jobs tax
on employers to pay for the proposed
health care plan coming out of the
House of Representatives, there is a
very large tax. It could be up to 8 per-
cent of payroll. Quoting from the Wall
Street Journal editorial of July 30:

So who bears the burden of this tax? The
economic research is close to unanimous
that a payroll tax is tax on labor and is thus
shouldered mostly if not entirely by work-
ers.

This is a middle-income tax increase
already proposed. Then there is an-
other issue that bothers me, especially
as a former Governor. Our current Gov-
ernor of Tennessee called it the ‘“‘moth-
er of all unfunded mandates.” If we
add, as is proposed by both bills, an-
other 20 million people to Medicaid—
which is for low-income people, and the
States help pay for that—that is more
than 300,000 new people for Tennessee.

The estimates we have gotten from
Tennessee’s department of Medicaid,
TennCare, is that would cost enough
money to equal the amount raised by a
5-percent new State income tax. If we
actually pay doctors a sufficient
amount to cause them to see these peo-
ple who are dumped into Medicaid,
then Tennessee would need a total of a
10-percent new State income tax. That
is another middle-income tax increase.

Mr. KYL. Mr. President, I would just
ask my colleague also if he is aware
that there are some other proposals in
these various Democratic bills. One is
that all individuals would be required
to buy medical insurance. There would
be a penalty if they refused to do so
that would go directly to their income
tax. I believe the latest proposal I saw
was 2.5 percent of your income tax.
There would be a penalty imposed if
you didn’t buy insurance.
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Now, what happens to, let’s say a
young man or woman who has just
graduated from college, who are no
longer on their parents’ insurance pol-
icy and they are now going to be re-
quired to go into a risk pool along with
everybody else? Or let’s say they have
been paying a modest amount for their
insurance through their college, per-
haps. What is likely to happen when
they are thrown into the pool of other
Americans, all of whom are required to
purchase insurance? Will their pre-
miums go down, or what is the esti-
mate of what will happen to the pre-
miums of these young people?

Mr. ALEXANDER. The Senator
makes a good point. If you are young
and in America and you are forced into
the health plan that is passing the
House, your costs are going to go up,
and that is a mandate or a tax that ab-
solutely will go up. So the Senator is
exactly right.

For every young person in America
who is in this plan, their health care
costs are, by definition, going to go up.
Their health care costs are going to go
up to help pay for older Americans
whose benefits, I might add, are going
to go down because half of the health
care plan is going to be paid for by
Medicare cuts. These Medicare cuts
will not make Medicare solvent, but
grandma’s Medicare benefits are going
to be cut to help pay for this new
health program.

Whether it is a benefit cut or a tax
increase, there are a lot of middle-in-
come Americans who are already look-
ing at a very big change in their eco-
nomic circumstances.

Mr. KYL. Mr. President, I know we
just have a couple of minutes left.
There are several other examples—one
that is being considered by the Finance
Committee, I know. It is to amend the
provision of the Tax Code by which if
you itemize your deductions and you
have medical expenses that exceed 7%
percent of your adjusted gross income,
you would get to deduct that from your
income tax.

There are two different proposals
pending in the Finance Committee. In
both cases, there would be a new tax
imposed. The problem is, according to
the Joint Committee on Taxation, re-
placing the existing deduction with the
new provision would increase taxes by
$48 billion over 10 years. Who does it
hit? Fifty-two percent of the taxpayers
who claim the deduction earn under
$50,000 a year. These are not the
wealthy Americans the President was
speaking of. Forty percent of the tax-
payers who claimed the deduction are
over the age of 65.

I guarantee you in Arizona we are
going to look at that provision because
a lot of our folks are over 65 and they
rely upon the income-tax code to en-
sure if they have a catastrophic ex-
pense in any given year that they have
the ability to deduct a portion of that.

Mr. ALEXANDER. As the Senator
knows, we have heard about limited
taxes before. We actually have a mil-
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lionaire tax on the books, passed in
1969, 40 years ago, where 155 high-in-
come Americans were avoiding paying
Federal income tax. There was the cry:
So let’s tax them. And so we did.

Well, today that is called the alter-
native minimum tax. Every year we
have to change it because this year it
was going to affect 28 million Ameri-
cans. People who are making $46,000 or
$47,000 as individuals or $70,000 filing
jointly were suddenly affected by the
millionaires tax. So beware of the mil-
lionaires tax because it soon catches us
all.

Mr. President, I thank the Senator
from Arizona for his time. I see Sen-
ator MCCAIN, and I yield the remainder
of my time to him. But before doing so,
Mr. President, I ask unanimous con-
sent to include the August 1 New York
Times article and the July 30 editorial
from the Wall Street Journal, to which
I referred.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal, July 30, 2009]
THE PELOSI JOBS TAX

Even many Democrats are revolting
against Speaker Nancy Pelosi’s 5.4% income
surtax to finance ObamaCare, but another
tax in her House bill isn’t getting enough at-
tention. To wit, the up to 10-percentage
point payroll tax increase on workers and
businesses that don’t provide health insur-
ance. This should put to rest the illusion
that no one making more than $250,000 in in-
come will pay higher taxes.

To understand why, consider how the
Pelosi jobs tax works. Under the House bill,
firms with employee payroll of above $250,000
without a company health plan would pay a
tax starting at 2% of wages per employee.
That rate would quickly rise to 8% on firms
with total payroll of $400,000 or more. A tax
credit would help very small businesses ad-
just to the new costs, but even a firm with a
handful of workers is likely to be subject to
this payroll levy. As we went to press, Blue
Dogs were taking credit for pushing those
payroll amounts up to $500,000 and $750,000,
but those are still small employers.

So who bears the burden of this tax? The
economic research is close to unanimous
that a payroll tax is a tax on labor and is
thus shouldered mostly if not entirely by
workers. Employers merely collect the tax
and then pass along its costs in lower wages
or benefits. This is the view of the Demo-
cratic-controlled Congressional Budget Of-
fice, which advised on July 13: ‘“‘If employers
who did not offer health insurance were re-
quired to pay a fee, employee’s wages and
other forms of compensation would generally
decline by the amount of that fee from what
they otherwise would have been.”

To put this in actual dollars, a worker
earning, say, $70,000 a year could lose some
$5,600 in take home pay to cover the costs of
ObamaCare. And, by the way; this is in addi-
tion to the 2.5% tax that the individual
worker would have to pay on gross income, if
he doesn’t buy the high-priced health insur-
ance that the government will mandate. In
sum, that’s a near 10-percentage point tax on
wages and salaries on top of the 15% that al-
ready hits workers to finance Medicare and
Social Security.

Even Democrats are aware that his tax
would come out of the wallets of the very
workers they pretend to be helping, so they
inserted a provision on page 147 of the bill
prohibiting firms from cutting salaries to
pay the tax. Thus they figure they can de-
cree that wages cannot fall even, as costs
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rise. Of course, all this means is that busi-
nesses would lay off some workers, or hire
fewer new ones, or pay lower starting sala-
ries or other benefits to the workers they do
hire.

Cornell economists Richard Burkhauser
and Kosali Simon predicted in a 2007 Na-
tional Bureau of Economic Research study
that a payroll tax increase of about this
magnitude plus the recent minimum wage
increase will translate into hundreds of
thousands of lost jobs for those with low
wages. Pay or play schemes, says Mr.
Burkauser, ‘“‘wind up hurting the very low-
wage workers they are supposed to help.”
The CBO agrees, arguing that play or pay
policies ‘‘could reduce the hiring of low-wage
workers, whose wages could not fall by the
full cost of health insurance or a substantial
play-or-pay fee if they were close to the min-
imum wage.”’

To make matters worse, many workers and
firms would have to pay the Pelosi tax even
if the employer already provides health in-
surance. That’s because the House bill re-
quires firms to pay at least 72.5% of health-
insurance premiums for individual workers
and 65% for families in order to avoid the
tax. A Kaiser Family Foundation survey in
2008 found that about three in five small
businesses fail to meet the Pelosi test and
will have to pay the tax. In these instances,
the businesses will have every incentive sim-
ply to drop their coverage.

A new study by Sageworks, Inc., a finan-
cial consulting firm, runs the numbers on
the income statements of actual companies.
It looks at three types of firms with at least
$56 million in sales: a retailer, a construction
company and a small manufacturer. The
companies each have total payroll of be-
tween $750,000 and $1 million a year. Assum-
ing the firms absorb the cost of the payroll
tax, their net profits fall by one-third on av-
erage. That is on top of the 45% income tax
and surtax that many small business owners
would pay as part of the House tax scheme,
so the total reduction in some small business
profits would climb to nearly 80%. These
lower after-tax profits would mean fewer
jobs.

To put it another way, the workers who
will gain health insurance from ObamaCare
will pay the steepest price for it in either a
shrinking pay check, or no job at all.

[From the New York Times, Aug. 1, 2009]
OBAMA’S PLEDGE TO TAX ONLY THE RICH
CAN’'T PAY FOR EVERYTHING, ANALYSTS SAY
(By Jackie Calmes)

WASHINGTON.—Behind Democrats’ struggle
to pay the $1 trillion 10-year cost of Presi-
dent Obama’s promise to overhaul the health
care system is their collision with another of
his well-known pledges: that 95 percent of
Americans ‘“‘will not see their taxes increase
by a single dime’’ during his term.

This will not be the last time that the
president runs into a conflict between his au-
dacious agenda and his pay-as-you-go guar-
antee, when only 5 percent of taxpayers are
being asked to chip in. Critics from conserv-
ative to liberal warn that Mr. Obama has
tied his and Congress’s hands on a range of
issues, including tax reform and the need to
reduce deficits topping $1 trillion a year.

‘“You can only go to the same well so many
times,” said Bruce Bartlett, a Treasury offi-
cial in the Reagan administration.

In the budget, Mr. Obama and Congress
have already agreed to let the Bush tax cuts
for the most affluent expire after 2010, as
scheduled, but to extend them for everyone
else. The top rates, now 33 percent and 35
percent, will revert to Clinton-era levels of
36 percent and 39.6 percent.

The critics do not have a beef with the gov-
ernment’s taking more from the wealthiest
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Americans, especially given the growing in-
come gap between the rich and everyone
else. They object to doing so for health care
over other pressing needs.

“I want to tax the rich to reduce the def-
icit,” said Robert D. Reischauer, a former di-
rector of the Congressional Budget Office
who heads the Urban Institute, a center-left
research group. Similarly, Mr. Bartlett, a
conservative analyst who often chastises Re-
publicans for their antitax absolutism, sup-
ports overhauling the tax code to raise reve-
nues.

As these analysts recognize, taxing the
rich has its limits both economically and po-
litically, such that members of Congress are
not likely to tap that well again and again.

Polls show strong majorities supporting
higher taxes on those earning more than
$250,000 a year, Mr. Obama’s target group.
Yet some Congressional Democrats are fear-
ful of Republicans’ attacks that ‘‘soak the
rich” tax increases will douse small-business
owners, too, even if the number of those af-
fected is far less than Republicans suggest.

Also, higher rates like those in the House
health care legislation could lead to tax
avoidance schemes, reducing the govern-
ment’s collections and warping business de-
cisions, analysts say.

The House measure calls for surtaxes rang-
ing from 1 percent on annual income of
$280,000 to 5.4 percent on income of $1 million
and more. The millionaires’ surtax would
push the top tax rate to 45 percent, the high-
est since the 1986 tax code overhaul lowered
all rates in return for jettisoning a raft of
tax breaks for businesses and individuals.

But the effective top rate would be higher
still, counting the 2.9 percent Medicare pay-
roll tax and state and local income taxes. In
the highest-tax states of Oregon, Hawaii,
New Jersey, New York and California, it
would be 57 percent, according to the con-
servative Heritage Foundation.

In the health debate, Democrats emphasize
that they are not just raising taxes on the
rich, but cutting spending, too, mostly for
Medicare payments to doctors, hospitals and
insurance companies.

Also, the Democrats say, at least they are
trying to pay for the health care initiative,
rather than letting the deficit balloon as the
Republicans, along with President George W.
Bush, did when they created the Medicare
prescription drug benefit in 2003. That pro-
gram will add a projected $803 billion to the
national debt in the decade through 2019, ac-
cording to the White House budget office.

“They charged theirs on the government’s
credit card,” Rahm Emanuel, the White
House chief of staff, said of the Republicans.

Even so, Mr. Obama’s vow to tax only the
rich is a variation ‘‘of Bush’s policy that no-
body has to pay for anything,” said Leonard
Burman, a veteran of the Clinton adminis-
tration Treasury and director of the non-
partisan Tax Policy Center.

“Democrats are more worried about the
deficits,” Mr. Burman added, but ‘‘they put
the burden on a tiny fraction of the popu-
lation that they figure doesn’t vote for them
anyway.”’

Mr. Burman and others recall that in the
creation of Social Security and Medicare,
Presidents Franklin D. Roosevelt and Lyn-
don B. Johnson insisted that beneficiaries
contribute through payroll taxes, both to fi-
nance the programs and to give all Ameri-
cans a vested interest. The same philosophy
should apply to seeking universal health cov-
erage, they say.

This idea that everything new that govern-
ment provides ought to be paid for by the top
5 percent, that’s a basically unstable way of
governing,”’” Mr. Burman said.

Mr. Obama recently dismissed concerns
that taxing the rich to pay for health care
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would foreclose that option when he and
Congress turn to deficit reduction. ‘‘Health
care reform is fiscal reform,” he said.

“If we don’t do anything on health care in-
flation, then we might as well close up shop
when it comes to dealing with our long-term
debt and deficit problems, because that’s the
driver of it—Medicare and Medicaid,”” Mr.
Obama said.

But his no-new-tax admonition for most
Americans even now complicates the behind-
the-scenes work of the panel he established
to recommend ways to simplify the tax code
and raise more revenue.

The panel, which is led by Paul A. Volcker,
a former chairman of the Federal Reserve, is
to report by Dec. 4. Overhauling the code, as
in 1986, generally creates winners and losers
across the board; leaving 95 percent of tax-
payers unscathed will not be easy.

That has already proved true in the health
care deliberations. Proposals to raise about
$50 billion over 10 years by taxing sugared
drinks foundered partly because the levy
would hit nearly everyone.

And when Congressional leaders opposed
Mr. Obama’s chief idea for raising revenues—
limiting affluent taxpayers’ deductions—his
campaign vow against taxing the middle
class made finding an acceptable alternative
difficult.

While the president endorsed House Demo-
crats’ surtax idea, saying it ‘‘meets my prin-
ciple that it’s not being shouldered by fami-
lies who are already having a tough time,”’
he could not embrace a bipartisan Senate
proposal to tax employer-provided health
benefits above a certain amount. He had
criticized a similar idea as a middle-class tax
during his presidential campaign.

Yet taxing at least the most generous em-
ployer-provided plans above a threshold
amount would meet two elusive goals for Mr.
Obama: It would raise a lot of money and,
economists say, cut overall health spending
by making consumers more cost-conscious.

Administration officials recently began
promoting a fallback. Rather than tax indi-
viduals, it would single out insurance compa-
nies that sell ‘‘Cadillac” plans. David
Axelrod, a White House strategist, has de-
scribed the proposal in populist terms, say-
ing it would hit ‘‘the $40,000 policies that the
head of Goldman Sachs has’” and ‘‘not im-
pact on the middle class.”

That position, analysts predict,
hold over time.

“There is no way we can pay for health
care and the rest of the Obama agenda, plus
get our long-term deficits under control,
simply by raising taxes on the wealthy,”
said Isabel V. Sawhill, a former Clinton ad-
ministration budget official. ‘“The middle
class is going to have to contribute as well.”

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona.

cannot

————
SOTOMAYOR NOMINATION
Mr. McCAIN. Mr. President, it is
with great respect for Judge

Sotomayor’s qualifications that I come
to the floor today to discuss her nomi-
nation to the U.S. Supreme Court.
There is no doubt that Judge
Sotomayor has the professional back-
ground and qualifications that one
hopes for in a Supreme Court nominee.
As we all know, she is a former pros-
ecutor, served as an attorney in private
practice, and spent 12 years as an ap-
pellate court judge. She is an im-
mensely qualified candidate. And, obvi-
ously, Judge Sotomayor’s life story is
inspiring and compelling.
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As a child of Puerto Rican parents
who did not speak English upon their
arrival in New York, Judge Sotomayor
took it upon herself to learn English
and became an outstanding student.
She graduated cum laude from Prince-
ton University and later from Yale
Law School. Judge Sotomayor herself
stated that she is ‘‘an ordinary person
who has been blessed with extraor-
dinary opportunities and experiences.”

However, an excellent resume and an
inspiring life story are not enough to
qualify one for a lifetime of service on
the Supreme Court. Those who suggest
otherwise need to be reminded of
Miguel Estrada. Mr. Estrada also was a
supremely qualified candidate, and he,
too, has an incredible life story. Miguel
Estrada actually emigrated to the
United States from Honduras as a teen-
ager, understanding very little English.
Yet he managed to graduate from Co-
lumbia University and Harvard Law
School magna cum laude before serving
his country as a prosecutor and a law-
yer at the Department of Justice.
Later, he found success as a lawyer in
private practice. However, Miguel
Estrada, in spite of his qualifications
and remarkable background, in spite of
the fact that millions of Latinos would
have taken great pride in his confirma-
tion, was filibustered by the Democrats
seven times—most recently in 2003—be-
cause many Democrats disagreed with
Mr. Estrada’s judicial philosophy. This
was the first filibuster ever to be suc-
cessfully used against a court of ap-
peals nominee.

I supported Mr. Estrada’s nomination
to the DC Circuit Court of Appeals, not
because of his inspiring life story or
impeccable qualifications but because
his judicial philosophy was one of re-
straint. He was explicit in his writings
and responses to the Senate Judiciary
Committee that he would not seek to
legislate from the bench.

In 1987, I had my first opportunity to
provide ‘‘advice and consent’ on a Su-
preme Court nominee. At that time, I
stated that the qualifications I be-
lieved were essential for evaluating a
nominee for the bench included integ-
rity, character, legal competence and
ability, experience, and philosophy and
judicial temperament.

When I spoke of philosophy and judi-
cial temperament, it is specifically
how one seeks to interpret the law
while serving on the bench. I believe a
judge should seek to uphold all actions
of Congress and State legislatures, un-
less they clearly violate a specific sec-
tion of the Constitution, and refrain
from interpreting the law in a manner
that creates law. While I believe Judge
Sotomayor has many of these quali-
fications I outlined in 1987, I do not be-
lieve she shares my belief in judicial
restraint.

When the Senate was considering
Judge Sotomayor’s nomination to the
Second Circuit in 1998, I reviewed her
decisions and her academic writings.
Her writings demonstrated that she
does not subscribe to the philosophy
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that Federal judges should respect the
limited nature of the judicial power
under our Constitution. Judges who
stray beyond their constitutional role
believe judges somehow have a greater
insight into the meaning of the broad
principles of our Constitution than rep-
resentatives who are elected by the
people. These activist judges assume
the Judiciary is a superlegislature of
moral philosophers.

I know of no more profoundly anti-
democratic attitude than that ex-
pressed by those who want judges to
discover and enforce the ever-changing
boundaries of a so-called ‘‘living con-
stitution.” It demonstrates a lack of
respect for the popular will that is at
fundamental odds of our republican
system of government. Regardless of
one’s success in academics and govern-
ment service, an individual who does
not appreciate the commonsense limi-
tations on judicial power in our demo-
cratic system of government ulti-
mately lacks a key qualification for a
lifetime appointment to the bench.

Although she attempted to walk
back from her long public record of ju-
dicial activism during her confirma-
tion hearings, Judge Sotomayor cannot
change her record. In a 1996 article in
the Suffolk University Law Review,
she stated:

A given judge (or judges) may develop a
novel approach to a specific set of facts or
legal framework that pushes the law in a
new direction.

This is exactly the view I disagree
with. As a district court judge, her de-
cisions too often strayed beyond legal
norms. Several times this resulted in
her decisions being overturned by the
Second Circuit. She was reversed due
to her reliance on foreign law rather
than U.S. law. She was reversed be-
cause the Second Circuit found she ex-
ceeded her jurisdiction in deciding a
case involving a State law claim. She
was reversed for trying to impose a set-
tlement in a dispute between busi-
nesses, and she was reversed for unnec-
essarily limiting the intellectual prop-
erty rights of free-lance authors.

These are but a few examples that led
me to vote against her nomination to
the Second Circuit in 1998 because of
her troubling record of being an activ-
ist judge who strayed beyond the rule
of law. For this reason, I closely fol-
lowed her confirmation hearing last
month. During the hearing, she clearly
stated, ‘“‘As a judge, I don’t make law.”

While I applaud this statement, it
does not reflect her record. As an ap-
pellate court judge, Judge Sotomayor
has been overturned by the Supreme
Court six times. In several of the rever-
sals of Judge Sotomayor’s Second Cir-
cuit opinions, the Supreme Court
strongly criticized her decision and
reasoning. In a seventh case, the Su-
preme Court vacated the ruling, noting
that in her written opinion for the ma-
jority of the Second Circuit, Judge
Sotomayor had ignored two prior Su-
preme Court decisions.

While I do not believe reversal by the
Supreme Court is a disqualifying factor
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for being considered for the Federal
bench, I do believe such cases must be
studied in reviewing a nominee’s
record. Most recently, in 2008, the Su-
preme Court noted in an opinion over-
turning Judge Sotomayor that her de-
cision ‘‘flies in the face of the statu-
tory language’ and chided the Second
Circuit for extending a remedy that the
court had ‘“‘consistently and repeatedly
recognized for three decades forecloses
such an extension here.”

Unfortunately, it appears from this
case—Malesko v. Correctional Services
Corp.—that Judge Sotomayor does not
seek ‘‘fidelity to the law” as she
pledged at her confirmation hearing.
As legislators, we must enact laws. The
courts must apply the law faithfully.
The job of a judge is not to make law
or ignore the law.

Further, in Lopez Torres v. N.Y.
State Board of Education, the Supreme
Court overturned Judge Sotomayor’s
decision that a State law allowing for
the political parties to nominate State
judges through a judicial district con-
vention was unconstitutional because
it did not give people, in her view, “‘a
fair shot.” In overturning her decision,
the Supreme Court took aim at her
views on providing a ‘‘fair shot” to all
interested persons, stating:

It is hardly a manageable constitutional
question for judges—especially for judges in
our legal system, where traditional electoral
practice gives no hint of even the existence,
much less the content, of a constitutional re-
quirement for a ‘‘fair shot” at party nomina-
tion.

In her most recent and well-known
reversal by the Supreme Court, the
Court unanimously rejected Judge
Sotomayor’s reasoning and held that
white firefighters who had passed a
race neutral exam were eligible for pro-
motion. Ricci v. DeStefano raised the
bar considerably on overt discrimina-
tion against one racial group simply to
undo the unintentionally racially
skewed results of otherwise fair and ob-
jective employment procedures. Again,
this case proves that Judge Sotomayor
does not faithfully apply the law we
legislators enact.

Again and again, Judge Sotomayor
seeks to amend the law to fit the cir-
cumstances of the case, thereby sub-
stituting herself in the role of a legis-
lator. Our Constitution is very clear in
its delineation and disbursement of
power. It solely tasks the Congress
with creating law. It also clearly de-
fines the appropriate role of the courts
to “‘extend to all Cases in Law and Eaq-
uity, arising under this Constitution,
the Laws of the United States, and
Treaties.”” To protect the equal, but
separate roles of all three branches of
government, I cannot support activist
judges that seek to legislate from the
bench. I have not supported such nomi-
nees in the past, and I cannot support
such a nominee to the highest court in
the land.

When the people of Arizona sent me
to Washington, I took an oath. I swore
to uphold the Constitution. For mil-
lions of Americans, it is clear what the
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Constitution means. The Constitution
protects an individual’s right to keep
and bear arms to protect himself, his
home, and his family. The Constitution
protects our right to protest our gov-
ernment, speak freely and practice our
religious beliefs.

The American people will be watch-
ing this week when the Senate votes on
Judge Sotomayor’s nomination. She is
a judge who has foresworn judicial ac-
tivism in her confirmation hearings,
but who has a long record of it prior to
2009. And should she engage in activist
decisions that overturn the considered
constitutional judgments of millions of
Americans, if she uses her lifetime ap-
pointment on the bench as a perch to
remake law in her own image of jus-
tice, I expect that Americans will hold
us Senators accountable.

Judicial activism demonstrates a
lack of respect for the popular will that
is at fundamental odds with our repub-
lican system of government. And, as I
stated earlier, regardless of one’s suc-
cess in academics and in government
service, an individual who does not ap-
preciate the common sense limitations
on judicial power in our democratic
system of government ultimately lacks
a key qualification for a lifetime ap-
pointment to the bench. For this rea-
son, and no other, I am unable to sup-
port Judge Sotomayor’s nomination.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Republican leader is recog-
nized.

Mr. McCONNELL. Mr. President, be-
fore I address the matter I came to the
Senate floor to address today, I con-
gratulate the Senator from Arizona for
his thoughtful description of the proc-
ess by which he has made a decision on
the extraordinarily important issue we
will have before the Senate later this
week; that is, the confirmation of
Judge Sotomayor for the Supreme
Court. PERSONAL COMPUTERY079060-
A03AUB-003-*****_skk**_Payroll No.:
96940 -Name: b7 -Folios: 303-303/4 -Date:
8/3/09 -Subformat:

——
HEALTH CARE WEEK IX, DAY I

Mr. MCcCCONNELL. Mr. President,
over the past 2 months, I have come to
the floor time and again to talk about
one of the most important issues we
face as a Nation: and that is the need
for commonsense health care reforms
which address the serious problems
that all Americans see in the system as
it is. I have done this in the context of
a larger debate about a proposed re-
form that, in my view, could actually
make our current problems worse. And
I have had solid support for that view
from a number of well-respected
sources.

First and foremost is the independent
Congressional Budget Office, which has
refuted several estimates by the ad-
ministration about the effect its health
care proposals would have on the econ-
omy in general and health care costs in
particular.

The Director of the CBO has said the
Democrat proposals we have seen
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would not reverse the upward trend of
health care costs and would signifi-
cantly increase the government’s share
of those costs. The CBO says these pro-
posals would add hundreds of billions of
dollars to the national debt. It says
that one section of one of the proposals
would cause 10 million people to lose
their current health plans. And it says
a so-called Independent Medicare Advi-
sory Council designed to cut costs
probably wouldn’t.

These findings have helped clarify
the debate over health care—and they
have added to a growing perception
that, though the administration is try-
ing very hard, economic estimates are
not the administration’s strong suit.

First there was the stimulus. In try-
ing to account for rising unemploy-
ment after a stimulus bill that was
meant to arrest it, the administration
said it misread the economy. It also
said the stimulus would ‘‘create or
save’” between 3 and 4 million jobs,
though now it says it can’t measure
how many jobs are created or saved.
Meanwhile we have lost 2 million of
them since the stimulus was passed.

Last week we saw the administra-
tion’s tendency to miss the mark on
economic estimates again with the so-
called cash for clunkers program.

We were told this program would last
for several months. As it turned out, it
ran out of money in a week, prompting
the House to rush a $2 billion dollar ex-
tension before anybody even had time
to figure out what happened with the
first billion.

There is a pattern here, a pattern
that amounts to an argument—and a
very strong argument at that: when
the administration comes bearing esti-
mates, it is not a bad idea to look for
a second opinion. All the more so if
they say they are in a hurry.

Americans are telling us that health
care is too important to rush. They are
saying it is too important to base our
decisions on this issue solely on the es-
timates that we are getting from the
same people who brought us the stim-
ulus and cash for clunkers.

The American people want to know
what they are getting into when it
comes to changing health care in this
country. And while I have no doubt the
administration is trying, Americans
need some assurance that the esti-
mates they are getting are accurate.
And if recent experience is any guide,
they have reason to be as skeptical as
the car dealer who said this to a re-
porter last week:

If they can’t administer a program like
this, I'd be a little concerned about my
health insurance.

I suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. McCAIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.
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CONCLUSION OF MORNING
BUSINESS

Mr. McCAIN. Mr. President, what is
the pending business before the Sen-
ate?

The ACTING PRESIDENT pro tem-
pore. The Senate is in a period of morn-
ing business.

Mr. McCAIN. What time does the
Senate intend to move back to consid-
eration of the fiscal year 2010 Agri-
culture appropriations bill?

The ACTING PRESIDENT pro tem-
pore. The majority still has 8 minutes
remaining in morning business.

Mr. McCAIN. Mr. President, I ask
unanimous consent that at this time
we return to the Agriculture appropria-
tions bill that was pending before the
Senate.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. McCAIN. I thank the Chair.

The ACTING PRESIDENT pro tem-
pore. Morning business is closed.

——————

AGRICULTURE, RURAL DEVELOP-
MENT, FOOD AND DRUG ADMIN-

ISTRATION, AND RELATED
AGENCIES APPROPRIATIONS
ACT, 2010

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will resume consideration of
H.R. 2997, which the clerk will report.

The assistant legislative clerk read
as follows:

A bill (H.R. 2997) making appropriations
for Agriculture, Rural Development, Food
and Drug Administration, and Related Agen-
cies programs for the fiscal year ending Sep-
tember 30, 2010, and for other purposes.

Pending:

Kohl/Brownback amendment No. 1908, in
the nature of a substitute.

Kohl (for Tester) amendment No. 2230 (to
amendment No. 1908), to clarify a provision
relating to funding for a National Animal
Identification Program.

Brownback amendment No. 2229 (to amend-
ment No. 1908), to establish within the Food
and Drug Administration two review groups
to recommend solutions for the prevention,
diagnosis, and treatment of rare diseases and
neglected diseases of the developing world.

Kohl (for Murray/Baucus) amendment No.
2225 (to amendment No 1908), to allow State
and local governments to participate in the
Conservation Reserve Program.

Kohl (for Nelson (FL)) amendment No. 2226
(to amendment No. 1908), to prohibit funds
made available under this act from being
used to enforce a travel or conference policy
that prohibits an event from being held in a
location based on a perception that the loca-
tion is a resort or vacation destination.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona is rec-
ognized.

AMENDMENT NO. 1910 TO AMENDMENT NO. 1908

Mr. McCCAIN. I ask unanimous con-
sent to call up amendment No. 1910
which is at the desk.

The ACTING PRESIDENT pro tem-
pore. Is there objection? Without objec-
tion, it is so ordered.

The clerk will report.
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The assistant legislative clerk read
as follows:

The Senator from Arizona [Mr. MCCAIN]
proposes an amendment numbered 1910 to
Amendment No. 1908.

Mr. McCAIN. I ask unanimous con-
sent that reading of the amendment be
dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:
(Purpose: To strike a setaside for certain

grants authorized under the Rural Elec-

trification Act)

On page 49, strike line 7 and all that fol-
lows through “U.S.C. 918a):”’ on line 12.

Mr. McCAIN. Mr. President, I intend
to have three amendments considered.
I discussed with the majority leader
and the Republican leader how we
would proceed. So at this time, after I
make a brief remark about amendment
No. 1910, I will be calling up amend-
ment No. 1912 and amendment No. 2030,
both of which are at the desk.

Amendment No. 1910 eliminates, as
suggested and recommended strongly
by the President of the United States,
the U.S. Department of Agriculture’s
High Energy Cost Grant Program. This
is a $17.5 million subsidy designed to
pay for energy generation systems in
rural areas. This program was proposed
for termination by the administration
because it is duplicative of existing
programs, including USDA’s own Rural
Utilities Service Loan Program.

Under the fiscal year 2010 budget, the
Rural Utilities Service Program would
provide $6.6 billion in electric loans at
no cost to the taxpayers. In compari-
son, providing $17.5 million in grants,
as opposed to a loan, actually costs the
taxpayer $17.5 million. Moreover, Sen-
ators should know there is $20 million
in unobligated high energy cost grants
still available from the previous year.

This is the submission to Congress,
the budget of the U.S. Government for
fiscal year 2010, by the Office of Man-
agement and Budget. Guess what. In
there is a page that is titled ‘“‘Termi-
nation: High Energy Cost Grant, De-
partment of Agriculture.” It goes on to
say:

The administration proposes to eliminate
the High Energy Cost Grants program be-
cause it is duplicative of and less effective
than the Rural Utilities Service’s electric
loan program.

Those are not my words, those are
the words of the Director of the Office
of Management and Budget, who, at
the direction of the President of the
United States, prepared this document
of certain programs that should be
eliminated.

It goes on to say:

The 2010 budget proposes elimination of
the duplicative High Energy Cost Grants
program in favor of electric loans, which are
more cost effective from the standpoint of
the taxpayer. Using loans to provide support
is less expensive than using grants because
loans provide more support . .. with fewer
appropriated dollars. For example, the 2010
budget provides for $6.6 billion in electric
loans at no cost to the taxpayer. In compari-

CONGRESSIONAL RECORD — SENATE

son, providing $18 million in grants costs the
taxpayers $18 million. In addition, the funds
for High Energy Cost Grants have not been
obligated in a timely manner and $20 million
in balances from previous year funding are
still available.

In other words, this amendment
eliminates a duplicative, unnecessary
program, according to the Director of
the Office of Management and Budget,
and at the President’s request, he has
sent over one of the programs they
want eliminated. So somehow it ends
up back in the appropriations bill.

It seems to me it is a pretty clear-cut
case again that at some point we have
to try to make some kinds of cost sav-
ings. I admit, as we are throwing
around billions and trillions of dollars,
as we do here lately, $17.5 million is
probably not much money given the
kind of behavior the Congress and the
administration have been up to lately.
I would still argue, though, to millions
of Americans, including those in my
home State of Arizona, $17.5 million—
in the view of the administration and a
clear argument, it is not a complicated
issue—should be eliminated.

I hope we will be able to vote on this
amendment.

AMENDMENT NO. 1912 TO AMENDMENT NO. 1908

Mr. MCCAIN. Mr. President, I ask
unanimous consent to set aside the
pending amendment and call up
amendment No. 1912 which is at the
desk.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Arizona [Mr. MCcCAIN]
proposes an amendment numbered 1912 to
amendment No. 1908.

The amendment is as follows:
AMENDMENT NO. 1912 TO AMENDMENT NO. 1908
(Purpose: To strike a provision relating to
certain watershed and flood prevention op-

erations)

On page 31, strike line 20 and all that fol-
lows through page 32, line 10.

Mr. MCCAIN. This amendment elimi-
nates the U.S. Watershed and Flood
Prevention Operations Program, also
known as the Small Watersheds Pro-
gram.

This program is a textbook example
of how reckless earmarks can dev-
astate a government program. Like the
previous four Presidents’ budgets, the
administration proposes to terminate
this account because Congress has ear-
marked virtually all of this program in
recent years, meaning that the agency
is unable to prioritize projects on any
merit-based criteria such as cost effec-
tiveness.

According to the Congressional Re-
search Service, the Small Watersheds
Program was 97 percent earmarked in
fiscal year 2009, which severely
marginalized the USDA’s ability to
evaluate and prioritize projects. Ear-
marks may partly be to blame for the
findings of a 2003 Office of Management
and Budget study that showed this pro-
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gram has a lower economic return than
any other Federal flood prevention pro-
gram, including those in the Army
Corps of Engineers and the Federal
Emergency Management Agency.

The onslaught of earmarks over the
years has almost certainly contributed
to the current backlog of about 300 un-
funded authorized small watershed
projects totaling $1.2 billion. As it was
originally intended, the Small Water-
sheds Program may be a worthwhile
program. I am sure we will hear a vig-
orous defense of this program. But by
inundating it with so-called congres-
sionally designated projects, the pro-
gram is challenged to function properly
to the point where the administration
would rather see it gone.

Note this. Our friends on the Appro-
priations Committee have not given up
on plundering it yet. This bill provides
$24.3 million for this program, includ-
ing $16.5 million in earmarks for
projects such as $2 million for the
Pocasset River in Rhode Island, which
is not authorized; $1.5 million for
Dunloup Creek in West Virginia, which
is not authorized; and $1 million for the
DuPage County Watershed in Illinois,
which is not authorized, to name a few.

I refer back again to the Office of
Management and Budget publication
entitled ‘‘Terminations, Reductions
and Savings,” where the administra-
tion proposes to terminate watershed
and flood prevention operation pro-
grams. Congress has earmarked vir-
tually all of this program in recent
years, meaning that agencies are un-
able to prioritize projects on any
merit-based criteria such as cost effec-
tiveness.

So, again, these first two amend-
ments, the President of the United
States, the Office of Management and
Budget, most any casual observer
would argue need to be eliminated.

AMENDMENT NO. 2030 TO AMENDMENT NO. 1908

Mr. McCAIN. Mr. President, I ask
unanimous consent to set aside the
pending amendment and call up
amendment No. 2030, which is at the
desk.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Arizona [Mr. MCCAIN]
proposes an amendment numbered 2030 to
amendment No. 1908.

The amendment is as follows:

AMENDMENT NO. 2030
(Purpose: To prohibit funding for an
earmark)

On page 85, between lines 16 and 17, insert
the following:

SEC. 7 . None of the funds made avail-
able under this Act may be used for the Iowa
Vitality Center, Iowa State University.

Mr. MCcCAIN. This amendment is
very simple. It prohibits funding of the
$250,0000 earmark for the Iowa Vitality
Center at Iowa State University.

This earmark is a textbook example
of how difficult it is to stop funding for
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an earmark once it starts. According
to the Web site of the earmark sponsor,
since fiscal year 2001, the Iowa Vitality
Center has received $2,579,000. For
what? What is so vital about the Iowa
Vitality Center that it has required
over $2.5 million of scarce taxpayer
funds?

Well, according to their own Web
site, the purpose of the Iowa Commu-
nity Vitality Center is to serve as a
catalyst in fostering collaborative pub-
lic-private partnerships among
nonmetro community interests to
stimulate vitality and address barriers
to growth.

I am not making that up. I am not
making it up. That is what the Web
site says. Let me repeat. We spent $2.5
million. The purpose of the Iowa Com-
munity Vitality Center is to serve as a
catalyst in fostering collaborative pub-
lic-private partnerships among
nonmetro community interests to
stimulate vitality and address barriers
to growth.

Is there anyone who has a clue as to
what that means? I wanted to be clear.
I am not questioning the merits of this
program, but I am questioning the
process. Why was this funding ear-
marked? If the Vitality Center is such
a critical national priority at this
time, why wasn’t the funding author-
ized since 2001 or requested by the
President in his budget submission?

The funding for the Vitality Center is
often justified as helping communities
“‘plan strategically” and as ‘‘rep-
resenting diverse interest across the
state.”” However, the sponsors of the
earmark neglect to explain why 10
years of strategic planning have been
insufficient to accomplish this center’s
stated purpose.

Our current economic situation and
our vital national security interest
concerns require, now more than ever,
that we prioritize our Federal spend-
ing. We need to prove to the American
people that we are serious about chang-
ing the way we do business and we
should start with ending the practice
of earmarking. We need to put our na-
tional priorities first and eliminate un-
necessary wasteful earmarks such as
the Iowa Vitality Center.

The Agriculture appropriations bill
for the year 2010 spends about $123 bil-
lion in direct and mandatory spending,
an amount that is approximately $234
million above the administration’s
budget request. We debate this legisla-
tion in the shadow of the fiscal year
2009 omnibus bill, the omnibus bill
which doled out $108 billion for U.S.
Department of Agriculture programs,
as well as the infamous economic stim-
ulus package which provided another
$26.5 billion in agricultural spending.
So 2009 is certainly a good year to be a
U.S. Department of Agriculture pro-
gram office.

I acknowledge that many of the pro-
grams funded by this are valid for pro-
viding important services to the agri-
cultural community at large. I com-
mend the members of the Senate Ap-
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propriations Committee for reporting
this bill in a timely manner. I agree we
should ensure that our farmers stay
out of the red and that some Federal
involvement is necessary to assist low-
income families under the nutrition
programs.

Unfortunately, Congress once again
has conformed to the practice of di-
verting precious taxpayer dollars into
an array of special interest projects
which have not been authorized or re-
quested, and in the case of two of
these, they have been requested to be
terminated by the administration.

The committee report accompanying
this bill contains 296 congressionally
directed spending items, a fancy new
term for ‘‘earmarks,” totaling over
$220 million. None of these projects was
requested by the administration. Many
of them were not authorized or com-
petitively bid in any way. No hearings
were held to judge whether these were
national priorities worthy of scarce
taxpayer dollars. They are in this bill
for one reason and one reason only—be-
cause of the prerogatives of a select
few Members of the Senate to serve
their own interests over those of the
American taxpayer.

Let’s take a look at some of the ear-
marks. Let’s take a look at some of the
earmarks that are in this bill and its
accompanying reports. There is $250,000
for gypsy moth research in New Jersey.
Don’t gypsy moths travel all over the
country? Why just New Jersey? Over
the past 10 years, the taxpayer has
funded $42.8 million worth of gypsy
moth research.

There is $500,000 for the hemlock
woolly adelgid at the University of
Tennessee. This is an aphid-like insect.
That is a lot of money for that bug.

There is $235,000 for noxious weed
management in Nevada. I think a bet-
ter term for this one is obnoxious. Over
the past 10 years, over $15.4 million has
been earmarked for Nevada noxious
weed management.

There is $200,000 for cotton research
at Texas Tech University. Congress
subsidizes the industry, the cotton in-
dustry, to the tune of $3 billion a year.

There is $300,000 for floriculture at
the University of Hawaii. Nearly $3.5
million has been earmarked for flori-
culture in the past 10 years.

There is $165,000 for the Maple Re-
search Center at the University of
Vermont. According to the center’s di-
rector, Tim Perkins, Maple syrup
science is a nose-and-mouth science.
The technical term is organoleptic,
which means you put it in your mouth
and taste it, says Perkins. We get peo-
ple who know the flavor of maple
syrup, and off-flavors, and they try
each one. Laboratory tests using gas
chromatography provide a breakdown
of the many compounds in the syrup,
which supplements the tastebud ap-
proach. Since 1998, the University of
Vermont Proctor Maple Research Cen-
ter has received over $2.1 million in
earmarks.

There is $75,000 for farm safety edu-
cation for children in Iowa. Who better
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than a bureaucrat in Washington to
teach a farmer’s children to be safe.
The 10-year total for earmarks for Iowa
farm safety education—over $4.2 mil-
lion.

There is $300,000 for shrimp aqua-
culture research at the University of
Southern Mississippi Thad Cochran
Marine Agricultural Center. Over the
past 10 years, we have earmarked over
$30.4 million on shrimp aquaculture re-
search.

There is $1 million for potato re-
search at Oregon State University. We
have earmarked, over the past 10 years,
$7.1 million for potato research.

There is $600,000 which is gobbled
down by the National Wild Turkey
Federation for projects in Nebraska,
Georgia, Mississippi, and South Caro-
lina. Since fiscal year 2004, the Na-
tional Wild Turkey Federation has re-
ceived over $1.7 million in earmarks.

There 1is $265,000 for minimizing
blackbird damage to sunflowers in
North and South Dakota. This is an
earmark ‘‘regular’ for the Agriculture
appropriations bill. Evidently the
South Dakota sunflowers have a rather
serious Alfred Hitchcock ‘‘Birds’’ prob-
lem. According to the USDA, blackbird
management in North and South Da-
kota has received over $1.2 million over
the past 5 years.

There is $200,000 for Washington
State University to study goatgrass.
Since 2003, $767,000 has been earmarked
for goatgrass research.

There is $372,000 for the University of
Pennsylvania to study dairy farm prof-
itability. If you are relying on a feder-
ally mandated study to make your
dairy farm profitable, you might want
to find a new business plan, because
nearly $3.8 million has been earmarked
for dairy farm profitability over the
last 10 years.

There is $288,000 for the Iowa Soybean
Association. Since 2002, over $3.3 mil-
lion has been earmarked for the Iowa
Soybean Association. There is $1 mil-
lion for Mormon cricket control in Ne-
vada; the 10-year total for Mormon
cricket control, nearly $13.7 million.
There is $260,000 for wine grape re-
search at Washington State University.
According to Washington State Univer-
sity’s own Web site, the wine industry
generates $3 billion in their State, so
we are going to pour another $260,000
into it. There is $350,000 for the Wis-
consin Department of Agriculture to
support the ‘‘specialty meats indus-
try.” Specialty meats industry? Since
2004, the Wisconsin specialty meats in-
dustry has received over $12.7 million
in earmarks. There is $340,000 for the
Center for Beef Excellence in Pennsyl-
vania. According to their own press re-
lease, the center was established by the
Pennsylvania Department of Agri-
culture just last year. At least we can
agree that a $340,000 handout from Con-
gress is quite a good start. Over $1 mil-
lion has been earmarked to the Center
for Beef Excellence since 2005. There is
$450,000 for the University of Northern
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Iowa to study agriculture-based lubri-
cants. They have received over $3 mil-
lion in the last 10 years.

It is not surprising that the largest
earmark in this bill goes to Hawaii.
The Aloha State bags $56 million to con-
tinue construction of an Agricultural
Research Service center to study agri-
cultural practices in the Pacific. As my
colleagues might know, ARS construc-
tion is one of the most heavily ear-
marked accounts in government, so
much so that the President’s budget
actually proposed zeroing out Agricul-
tural Research Service center con-
struction for fiscal year 2010 because
““Congress routinely earmarks small
amounts of funding for [these projects]
located throughout the nation. The re-
sult of scattering funding in this man-
ner is that few, if any, of the
projects are able to reach the critical
threshold of funding that would allow
construction to begin. Funding con-
struction over such a long time signifi-
cantly increases the amount of money
needed to fully complete these projects
as well as postponing their completion
for many years.”

So here we have a program that is
earmarked so severely that it delays
and drives up the cost of approved con-
struction projects. Not only are we de-
fiantly funding this Hawaiian facility,
the bill provides a total of $47 million
for a list of 15 of these facilities rang-
ing from $4 million for a fruit lab in
West Virginia to $2 million for an ani-
mal waste research facility in Ken-
tucky.

Another amendment I have filed pro-
poses striking the $50.7 million con-
tained in this bill for USDA’s Resource
Conservation and Development Pro-
gram, known as RC&D. The RC&D Pro-
gram was created in 1962 to promote re-
source conservation through commu-
nity-based conservation leadership
councils. The RC&D councils have
helped to leverage local funding for ef-
forts such as soil mapping or erosion
control for rural areas. The adminis-
tration supports terminating this pro-
gram because, in their own words:

After 47 years, the goal of the RC&D pro-
gram has been accomplished. These councils
have developed sufficiently strong state and
local ties ... and are now able to secure
funding for their continued operation with-
out Federal assistance. The program has
been in operation for decades and these coun-
cils have a proven track record of success,
showing that they have outlived the need for
Federal funding.

A half-century-old program proposed
for termination by this administration,
yet retained by appropriators for its
spoils.

I could go on for a long time.

This bill funds several other govern-
ment programs that were proposed for
termination in the President’s budget.
I filed amendments to strike these pro-
grams as well as zero out the ARS con-
struction account. If successfully
adopted, these amendments would save
taxpayers over $144.5 million. As I have
said throughout my comments, some of
these programs may have merit and
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may be helpful to the designated com-
munities. But considering our current
budgetary crisis, it is inappropriate to
include them in this year’s agricultural
spending bill, especially when they
have been identified for termination or
reduction.

I hope my colleagues will agree that
we have higher spending priorities that
are directly related to the purposes of
this Agriculture bill. This bill is in-
tended to address farmers, women,
children, and rural communities with
the greatest need and should not be
used as a vehicle for piggybacking pet
projects to get the support of special
interest constituents.

It is no surprise that many of these
earmarks are not included for practical
purposes. I know many of my col-
leagues have spoken about the eco-
nomic struggles of America’s hard-
working farmers and low-income fami-
lies. The farmers and struggling fami-
lies I know are tired of watching their
hard-earned money go down the drain.
I intend to fight every single unneces-
sary, unrequested, unauthorized ear-
mark in this and every other appro-
priations bill.

I filed 313 amendments to this bill.
The bulk of those amendments seek to
strike the 296 earmarks, now humor-
ously called ‘‘congressionally directed
spending items,” in the committee re-
port on this bill. I have now offered
only three of these amendments. Let
me assure my colleagues I have no
problem with offering, debating, and
voting on each and every one of the
amendments I have filed. The time has
come to end this practice.

This first amendment, which we may
vote on today, I want to emphasize,
eliminates, as recommended by the
President and the Office of Manage-
ment and Budget, the U.S. Department
of Agriculture’s High Energy Cost
Grants Program, a $17.5 million sub-
sidy designed to pay for energy genera-
tion systems in rural areas. It was pro-
posed for termination by the adminis-
tration because it is duplicative of ex-
isting programs. Under the fiscal year
2010 budget, the rural utility service
program would provide $6.6 billion in
electric loans at no cost to the tax-
payers. Senators should know there is
$20 million in unobligated high energy
cost grants still available from last
year.

I urge a ‘‘yes’” vote on my amend-
ment.

I yield the floor and suggest the ab-
sence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KOHL. I ask unanimous consent
that the order for the quorum call be
rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. KOHL. Mr. President, the Senate
began work on the Agriculture appro-
priations bill last Thursday. Senator

August 3, 2009

BROWNBACK and I were here then to
consider amendments Senators might
wish to offer. We were back on the bill
Friday, and we were again prepared to
consider amendments. It is my hope we
can complete action on the bill today.
The filing deadline for first-degree
amendments was 3:30, and a cloture
vote is scheduled for 5:30. Once we fin-
ish this bill, the Senate still has impor-
tant work to do this week before the
start of the August recess. I hope any
Senator who has an amendment to
offer will come to the floor in the next
few hours to see if we can dispose of all
remaining issues and make it possible
to go to final passage as early as this
evening.

AMENDMENT NO. 2233 TO AMENDMENT NO. 1908

I ask unanimous consent to set aside
the pending amendment and call up the
following amendment which is at the
desk and ask for its immediate consid-
eration: Kohl amendment No. 2233.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Wisconsin [Mr. KOHL]
proposes an amendment numbered 2233 to
amendment No. 1908.

Mr. KOHL. I ask unanimous consent
that reading of the amendment be dis-
pensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:
(Purpose: To provide the Food and Drug Ad-

ministration the ability to collect user fees

as authorized by the Family Smoking Pre-
vention and Tobacco Control Act)

On page 59, line 22, strike ‘2,995,218,000”’
and insert ‘3,230,218,000’.

On page 60, line 9, strike ‘“‘and”.

On page 60, line 12, after ‘‘expended’, in-
sert *‘; and $235,000,000 shall be derived from
tobacco product user fees authorized by the
Family Smoking Prevention and Tobacco
Control Act (Public Law 111-31) and shall be
credited to this account and remain avail-
able until expended’’.

On page 60, line 14, strike ‘‘and”’, and insert
after *‘, and tobacco product’ after ‘‘generic
drug”’.

On page 61, line 12, strike (7) and insert
“(8); after ‘“‘Research;” insert (N
$216,523,000 shall be for the Center for To-
bacco Products and for related field activi-
ties in the Office of Regulatory Affairs;’’; and
strike ‘$115,882,000 and insert ‘‘$117,225,000"".

On page 61, line 15, strike ‘“(8)”’ and insert
<9,

On page 61, line 16, strike $168,728,000 and
insert <“$171,526,000"".

On page 61, line 17, strike ‘“(9)”’ and insert
“(10)”.

On page 61, line 18, strike ‘“$185,793,000"’ and
insert <*$200,129,000"".

Mr. KOHL. I ask unanimous consent
for the adoption of this amendment
and the Tester amendment No. 2230
which has been approved by both sides.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendments (Nos. 2233 and 2230)
were agreed to.
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Mr. KOHL. Mr. President, I move to
reconsider the vote.

Mr. BROWNBACK. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. BROWNBACK. Mr. President, I
ask my colleagues, if people have
amendments, that they come down to
the floor now and start working on
these. It would be my hope we can
move through this bill as fast as pos-
sible so that we can get to the debate
on Judge Sotomayor and have as much
time as possible to deal with that. I
urge colleagues to start working with
us on these issues. By unanimous con-
sent, the cloture vote has been sched-
uled for 5:30 today. There are things we
need to get resolved; they should be
taken care of now.

AMENDMENT NO. 2229, AS MODIFIED

Mr. BROWN. I send a modification to
my amendment No. 2229 to the desk
and ask unanimous consent that it be
accepted as modified.

The ACTING PRESIDENT pro tem-
pore. Without objection, the amend-
ment is so modified.

The amendment, as modified, is as
follows:

On page 85, between lines 16 and 17, insert
the following:

SEC. 7 . (a) The Commissioner of Food
and Drugs may establish within the Food
and Drug Administration a review group
which shall recommend to the Commissioner
of Food and Drugs appropriate preclinical,
trial design, and regulatory paradigms and
optimal solutions for the prevention, diag-
nosis, and treatment of rare diseases: Pro-
vided, That the Commissioner of Food and
Drugs shall appoint 8 individuals employed
by the Food and Drug Administration to
serve on the review group: Provided further,
That members of the review group shall have
specific expertise relating to the develop-
ment of articles for use in the prevention, di-
agnosis, or treatment of rare diseases, in-
cluding specific expertise in developing or
carrying out clinical trials.

(b) The Commissioner of Food and Drugs
may establish within the Food and Drug Ad-
ministration a review group which shall rec-
ommend to the Commissioner of Food and
Drugs appropriate preclinical, trial design,
and regulatory paradigms and optimal solu-
tions for the prevention, diagnosis, and
treatment of neglected diseases of the devel-
oping world: Provided, That the Commis-
sioner of Food and Drugs shall appoint 8 in-
dividuals employed by the Food and Drug
Administration to serve on the review group:
Provided further, That members of the review
group shall have specific expertise relating
to the development of articles for use in the
prevention, diagnosis, or treatment of ne-
glected diseases of the developing world, in-
cluding specific expertise in developing or
carrying out clinical trials: Provided further,
That for the purposes of this section the
term ‘‘neglected disease of the developing
world” means a tropical disease, as defined
in section 524(a)(3) of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360n(a)(3)).

(¢c) The Commissioner of Food and Drugs
shall—

(1) submit, not later than 1 year after the
date of the establishment of review groups
under subsections (a) and (b), a report to
Congress that describes both the findings
and recommendations made by the review
groups under subsections (a) and (b);
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(2) issue, not later than 180 days after sub-
mission of the report to Congress under para-
graph (1), guidance based on such rec-
ommendations for articles for use in the pre-
vention, diagnosis, and treatment of rare dis-
eases and for such uses in neglected diseases
of the developing world; and

(3) develop, not later than 180 days after
submission of the report to Congress under
paragraph (1), internal review standards
based on such recommendations for articles
for use in the prevention, diagnosis, and
treatment of rare diseases and for such uses
in neglected diseases of the developing
world.

Mr. BROWNBACK. This is an amend-
ment that has been cleared by both
sides. It is on neglected and rare dis-
eases. Senator BROWN has asked to be a
cosponsor. I ask unanimous consent
that the pending amendment be set
aside and that this be considered the
pending amendment and that it be
passed.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. If there is no further debate on
the amendment, the question is on
agreeing to amendment No. 2229, as
modified.

The amendment (No. 2229), as modi-
fied, was agreed to.

Mr. BROWNBACK. What we are try-
ing to do is to work through the
amendments to the degree we can. We
certainly want to. I ask our colleagues
to bring those to the floor as soon as
they possibly can.

I suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mrs. HAGAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mrs. HAGAN. Mr. President, I ask
unanimous consent to speak for 10 min-
utes as in morning business.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

SOTOMAYOR NOMINATION

Mrs. HAGAN. Mr. President, today I
am pleased to rise in support of Judge
Sonia Sotomayor’s nomination to be
an Associate Justice of the Supreme
Court of the United States. Judge
Sotomayor’s background demonstrates
that she is an extremely well-qualified,
mainstream judge who has the utmost
respect for precedent and believes in fi-
delity to the law.

I have always said I do not believe in
a litmus test for judicial nominees, and
I will look at the nominee’s record as a
whole. Judge Sotomayor’s record, in
its entirety, is nothing short of impres-
sive. With 17 years on the Federal
bench, she has more Federal judicial
experience than any Supreme Court
nominee in 100 years.

Judge Sotomayor has a compelling,
“pull yourself up by your bootstraps”
personal story. She was raised by a sin-
gle mom who emphasized education as
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she struggled to support her family
while working as a nurse. With her
mother’s strong work ethic and focus
on education deeply ingrained in her,
Judge Sotomayor went on to graduate
summa cum laude from Princeton Uni-
versity, and she received her law de-
gree from Yale Law School, where she
was editor of the Yale Law Journal.

She then became a prosecutor in the
Manhattan District Attorney’s office,
where she was tough on criminals and
gained valuable perspective for her
later career as a judge. She also be-
came active in many areas of her com-
munity, showing her desire to serve
others and promote justice in society.
Having served as a volunteer for many
efforts in my hometown of Greensboro,
North Carolina, I know how serving
others can enhance one’s under-
standing and appreciation of the world.

After her time as a prosecutor, Judge
Sotomayor went into practice as a
commercial litigator, where she dealt
with business and finance law—an area
of importance to my State of North
Carolina. In 1991, upon the rec-
ommendation of then-Senator Daniel
Patrick Moynihan of New York, she
was nominated by President George
H.W. Bush to serve as a Federal judge
for the Southern District Court of New
York, and in 1992 she was unanimously
confirmed for that position by the Sen-
ate.

While serving as a district court
judge, she was known for her tough-
ness, fairness, and dedication to the
law——characteristics of a strong judge.
Because of her outstanding record on
the district court 1level, Judge
Sotomayor was nominated, in 1997, by
President William Jefferson Clinton, to
serve as a judge on the U.S. Court of
Appeals for the Second Circuit. In 1998,
the Senate confirmed her by a wide
margin.

Among the Senators voting for her
confirmation was former North Caro-
lina Senator Jesse Helms. I would like
to think that Senator Helms saw in
Judge Sotomayor the same qualities
President Obama saw: fairness of mind,
supreme intellect, and an unsurpassed
devotion to the law and to our system
of government.

Some opponents have repeatedly
brought up a few select comments
made by Judge Sotomayor to suggest
that she will not be impartial. How-
ever, Judge Sotomayor has made it
clear she does not let her background
influence her interpretation of the law.
Her statements to the Judiciary Com-
mittee and her 17-year record on the
bench confirm this.

As Judge Sotomayor has said:

My record shows that at no point or time
have I ever permitted my personal views or
sympathies to influence an outcome of a
case. In every case where I have identified a
sympathy, I have articulated it and ex-
plained to the litigant why the law requires
a different result.

Judge Sotomayor has also said that
as much as her experiences influence
her perspective, they have also taught



S8652

her to be aware of other people’s per-
spectives. In 2001, she said:

I am reminded each day that I render deci-
sions that affect people concretely and that
I owe them constant and complete vigilance
in checking my assumptions, presumptions
and perspectives and ensuring that to the ex-
tent that my limited abilities and capabili-
ties permit me, that I reevaluate them and
change as circumstances and cases before me
require.

As Judge Sotomayor said in her con-
firmation hearing, her underlying judi-
cial philosophy is ‘‘fidelity to the law.”
In an independent study, Supreme
Court expert Tom Goldstein looked at
97 race-related cases in which Judge
Sotomayor participated while on the
Second Circuit. He found that she and
the rest of her panel ‘‘rejected dis-
crimination claims roughly 80 times
and agreed with them 10 times.”” The
circuit rejected discrimination claims
by a margin of 8 to 1. Goldstein wrote:
““Of the 10 cases favoring claims of dis-
crimination, 9 were unanimous” and
““of those 9, in 7, the unanimous panel
included at least one Republican-ap-
pointed judge.”

“Given that record,” Goldstein con-
cluded, ‘it seems absurd to say that
Judge Sotomayor allows race to infect
her decisionmaking.”’

Judge Sotomayor has also dem-
onstrated she does not legislate from
the bench, and she gives deference to
Congress in clarifying the intent of
laws. In her dissent to the majority’s
opinion in Hayden v. Pataki, Judge
Sotomayor wrote:

The duty of a judge is to follow the law,
not to question its plain terms. I do not be-
lieve that Congress wishes us to disregard
the plain language of any statute or to in-
vent exceptions to the statutes it has cre-
ated.

She also said:

I trust that Congress would prefer to make
any needed changes itself, rather than have
courts do so for it.

Additionally, a comprehensive study
of Judge Sotomayor’s criminal appel-
late decisions by the majority staff of
the Senate Judiciary Committee found,
as an appellate judge, Sotomayor sat
with Republican-appointed judges on
more than 400 criminal cases. In those
cases, she agreed with all Republican-
appointed judges 97 percent of the
time; and she agreed with at least one
Republican-appointed judge 99 percent
of the time.

Judge Sotomayor’s sensible attitude
toward following the law and her abil-
ity to objectively evaluate all angles of
her cases has resulted in high ratings
and endorsements by numerous organi-
zations.

The American Bar Association unani-
mously found Sotomayor to be ‘“‘well
qualified,” which is the highest rating
the ABA gives to judicial nominees.
The Congressional Research Service
conducted an analysis of her opinions
and concluded:

As a group, the opinions belie easy cat-
egorization along any ideological spectrum.

Perhaps the most consistent char-
acteristic of Judge Sotomayor’s approach as
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an appellate judge has been an adherence to
the doctrine of stare decisis, i.e., the uphold-
ing of past judicial precedents.

Judge Sotomayor has an impressive
list of law enforcement endorsements
and supporters, including the Inter-
national Association of Chiefs of Po-
lice; the National Association of Police
Organizations; the National District
Attorneys Association; the Fraternal
Order of Police; the National Latino
Peace Officers Association; the Federal
Law Enforcement Officers Association;
the Federal Hispanic Law Enforcement
Officers Association; the National Or-
ganization of Black Law Enforcement
Executives; and the National Sheriffs’
Association.

Judge Sotomayor has also been en-
dorsed by the U.S. Chamber of Com-
merce, which stated:

The Chamber evaluated Judge Sotomayor’s
record from the standpoint of legal scholar-
ship, judicial temperament, and an under-
standing of business and economic issues.
Based on the Chamber’s evaluation of her ju-
dicial record, Judge Sotomayor is well-quali-
fied to serve as an Associate Justice of the
U.S. Supreme Court.

The nonpartisan Brennan Center for
Justice reviewed all of Judge
Sotomayor’s constitutional law deci-
sions and said:

Based on this exhaustive review, the con-
clusion is unmistakable: in constitutional
cases, Judge Sotomayor is solidly in the
mainstream of the Second Circuit.

Judge Sotomayor’s former law clerks
wrote a letter endorsing her nomina-
tion, in which they said:

As former law clerks to Judge Sotomayor,
each of us can attest to her intellectual
prowess, extraordinary work ethic, and com-
mitment to the rule of law. Working for
Judge Sotomayor is an awe-inspiring experi-
ence. We each had the privilege of working
closely with her as she confronted, and re-
solved, incredibly complex and intellectually
demanding legal challenges. Judge
Sotomayor approaches each case with an
open mind and arrives at her decision only
after carefully considering all of the perti-
nent facts and applicable rules of law.

The law clerks said they agree with
many of Judge Sotomayor’s other col-
leagues, who ‘‘respect her intellectual
dynamism, collegiality, and balanced,
fair jurisprudence.”

I would like to thank and congratu-
late the members of the Judiciary
Committee for holding an extraor-
dinarily civil and open Supreme Court
nomination process. I commend Presi-
dent Obama for selecting a woman, a
Hispanic, and, above all, an extremely
well-qualified nominee. I am thrilled to
have the opportunity to be a part of
this historic moment, and if she is con-
firmed, I believe she will serve our
country well.

Based on my conversations with the
nominee, her statements in her con-
firmation hearings, and my review of
her record, I intend to support her con-
firmation when it is voted upon later
this week, and I urge my colleagues to
do the same.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Wisconsin.
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Mr. KOHL. Mr. President, I join my
colleagues in congratulating Senator
LEAHY and Senator SESSIONS for their
work on the Sotomayor nomination.
The process was fair to both sides, and,
most importantly, fair to the nominee.

I am pleased to rise in support of
Judge Sotomayor, an individual whose
life story is an inspiration to millions
of Americans. A child of immigrants
with modest means, Judge Sotomayor
has risen by dint of exemplary aca-
demic accomplishment and hard work
to the cusp of confirmation to our Na-
tion’s highest Court.

But Judge Sotomayor is much more
than just a story of accomplishment.
She has shown herself to be a judge
truly worthy of elevation to the Su-
preme Court. Both on the bench and
before this committee, Judge
Sotomayor has proved she has the nec-
essary character, competence, and in-
tegrity to serve on the Supreme Court.
Her distinguished 17-year record on the
bench demonstrates a commitment to
fair and impartial application of the
law and respect for the values which
make up our Constitution.

At her hearing, Judge Sotomayor as-
sured us she will listen with an open
mind to all sides of an argument and
that she will be mindful of the very
real impact her decisions will have on
each and every American. She pledged
fidelity to the Constitution and to the
Court’s precedent, as well as a respon-
sibility to cautiously review precedent
when justice requires.

As we conclude the Senate’s action
on Judge Sotomayor’s nomination this
week, I believe we need to reflect upon
the role that confirmation hearings
play in the Senate’s duty to advise and
consent. While I have no reservations
about my support for Judge
Sotomayor, I share the concerns ex-
pressed by many Americans, legal com-
mentators, and others on the Judiciary
Committee about our committee’s abil-
ity to have candid and substantive con-
versations with nominees about the
issues Americans care about.

We all know the confirmation process
is crucial. It is the public’s only oppor-
tunity to learn about a nominee before
he or she serves for life on the highest
Court in our land. But, for many years
now, we have seen a familiar pattern
from nominees—Democratic and Re-
publican alike—who have learned the
path of least resistance is to limit their
responses and cautiously cloak them in
generalities.

Understandably, nominees do not
want to risk their confirmation by say-
ing anything that might provoke po-
tential opponents. We cannot ask
nominees to disclose how they would
vote on cases that might come before
them. But it is reasonable for us to ask
them to speak more openly about past
Supreme Court decisions and how they
would decide cases that are close
calls—what reasoning they would use
and what factors they would consider.

The concerns I raise do not reflect
any personal criticism about dJudge
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Sotomayor. I think she responded to
our committee’s questions with great
intellect and sincerity and that she has
rightly earned bipartisan praise.

However, going forward, I hope to-
gether we can explore ways to achieve
the greater candor that the confirma-
tion process demands and deserves. For
example, we could convene a bipartisan
group of Judiciary Committee mem-
bers, members of the bar, constitu-
tional scholars, and perhaps even mem-
bers of the media who have experience
following the Court and our hearings to
help us determine what specific ques-
tions we can and should expect sub-
stantive answers about. If we can do
this, then the committee’s unique op-
portunity to engage nominees in the
great legal questions facing our Nation
will more effectively serve the Senate
as we fulfill our constitutional duty.

In the meantime, I commend Presi-
dent Obama for nominating Judge
Sotomayor—a woman of great ability
who has demonstrated an enduring
commitment to public service and to
the law. I look forward to her tenure
on the Court.

AMENDMENT NO. 2241 TO AMENDMENT NO. 1908

Mr. JOHANNS. Mr. President, I ask
unanimous consent that the pending
amendment be set aside so that I may
call up amendment No. 2241.

The ACTING PRESIDENT pro tem-
pore. Is there objection? Without objec-
tion, it is so ordered.

The clerk will report.

The bill clerk read as follows:

The Senator from Nebraska [Mr. JOHANNS],
for himself and Mr. NELSON of Nebraska, pro-
poses an amendment numbered 2241 to
amendment No. 1908.

Mr. JOHANNS. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment is as follows:
(Purpose: To provide funding for the tuber-

culosis program of the Animal and Plant

Health Inspection Service)

On page 19, line 9, before the period, insert
the following: ‘‘: Provided further, That of the
amount available under this heading, at
least $17,764,000 shall be used for the tuber-
culosis program (including at least $3,000,000
for tuberculosis indemnity and depopula-
tion)”’.

Mr. JOHANNS. Mr. President, I rise
to discuss my amendment to increase
funding for USDA’s tuberculosis pro-
gram by $2 million.

In early June, TB was discovered in a
beef cattle herd in Rock County, NE.
As many of my colleagues know, this is
a disease that can spread very quickly
among cattle. It is also transmissible
to humans.

This is not just a Nebraska issue or a
Midwest issue. As I speak, California,
Michigan, Minnesota, and New Mexico
are battling the effects of TB. Other
States, including Colorado, South Da-
kota, and Texas have had TB scares as
well. Although, thankfully, up to this
point they have not seen any change in
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their TB status. This problem could
impact the beef industry nationwide,
and it is critical that we do everything
we can to eliminate it immediately
when it is discovered.

In Nebraska, thankfully, only two
animals in the entire herd tested posi-
tive for the disease, and they were put
down to prevent further spread. Since
that time, Nebraska State officials
have worked side by side with USDA
officials to test the infected herd, as
well as several neighboring herds,
which is the process. Based on the lat-
est reports from home, 8,900 cattle have
been tested to date, and all have,
thankfully, tested negative for TB.
That is great news.

I commend the efforts of the veteri-
narians and the government officials
on the ground in Nebraska. I thank
those officials for their efforts. They
have been aggressively dealing with
this issue every day since the initial
discovery. I wish to thank the USDA
specifically for providing significant
expertise and personnel to assist with
the ongoing testing. The Department’s
assistance has been sound and it has
been steady. We greatly appreciate it,
but the work is not yet done. The test-
ing is not quite complete. Hopefully,
the results will keep coming back neg-
ative, but, regardless, we are going to
remain vigilant.

We must make sure the USDA has
the resources on hand to respond in the
event that further cases of TB are dis-
covered. That could be anywhere in
this country. TB can have a crippling
impact on a State’s beef industry. It
can negatively impact the ability of
State producers to shift cattle State to
State, and, of course, potentially it can
have an impact on export markets.

Ranchers cannot afford to have their
State lose its TB-free status. Anytime
a disease such as TB is discovered in a
herd, it is absolutely critical the in-
fected herd be depopulated imme-
diately. I say that from my experience
as a former Secretary of Agriculture.
Depopulation is oftentimes essential.
Doing so significantly decreases the
likelihood of the spread of the disease.
It also reassures the rest of the beef in-
dustry that we will always respond de-
cisively to combat the spread of the
animal disease.

We need to send a strong signal to
our producers that they will have our
support if they come forward when
they discover the herd has a problem.
If depopulation indemnity funds are
not available, a producer literally may
hesitate to disclose the information.
Then the problem festers and it festers
and it spreads. We simply cannot take
that kind of risk. Consumer confidence
and producer trust are far too impor-
tant.

It is imperative that we make sure
USDA has the funding and the tools on
hand to deal with existing TB problems
and to take swift action in the event of
future TB discoveries. That is why I
am offering this amendment—to make
sure the resources are there.
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At this point I ask unanimous con-
sent that a letter supporting my
amendment from the National Cattle-
men’s Beef Association be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL CATTLEMEN’S
BEEF ASSOCIATION,
Washington, DC, August 3, 2009.
Hon. MIKE JOHANNS,
U.S. Senate,
Washington, DC.

DEAR SENATOR JOHANNS: I am writing
today in support of your amendment to the
Fiscal Year 2010 Agriculture Appropriations
bill that increases United States Department
of Agriculture (USDA) funding for bovine tu-
berculosis (TB) indemnity and depopulation.
Bovine TB is a contagious animal disease
that the cattle industry and Federal govern-
ment have been working to eradicate for
close to 100 years. In order to eventually
eradicate this disease, infected herds must
be depopulated quickly and the fanner or
rancher must be compensated in a fair and
equitable way for the value of lost cattle.
Your amendment will go far in helping with
this effort.

The work done by the Animal and Plant
Health Inspection Service (APHIS), the Food
Safety Inspection Service (FSIS), and state
and industry partners, has been critical in
containing and managing this disease. FSIS
maintains a robust TB surveillance program
at harvesting facilities to ensure that no cat-
tle with TB enter the food supply. This illus-
trates the effectiveness of the food safety
measures utilized in the beef industry. In re-
cent years, APHIS has intensified their TB
surveillance and has indicated that the dis-
ease has nearly been eradicated. We also
know that wildlife play a critical part in the
transmission of the disease, and industry is
working with both Federal and state govern-
ments to address this.

In our combined effort for eventual eradi-
cation, the national tuberculosis eradication
program has successfully reduced the inci-
dence of the disease in U.S. cattle. There
continues, however, to be a low incidence of
TB as evidenced by the handful of newly
identified infected herds over the past sev-
eral years. These additional cases are in part
due to intentional intensified surveillance
activities, and the infected animals, along
with their herd mates, are then quarantined
in order to control the disease and minimize
its impact on cattle movement and markets.
This has proven to be the most effective
method to protect our domestic cattle herd
since the national program began in 1917.

We support USDA’s efforts to eradicate
this disease, but historically we have not
seen enough funding to adequately com-
pensate farmers and ranchers for cattle that
had to be depopulated. It is evident with the
limitations of current technology, the wild-
life vector, and the complicated nature of
TB, that the current amount of Federal
funding is not adequate. More funding and
research is needed to provide better answers
and solutions. Until those solutions are
found, we need timely and adequate funding
to depopulate any current beef herds and
compensate cattle producers for their losses.
Since TB is a concern across the country,
this amendment will help to provide that
needed compensation and allow the TB
eradication program to be successful.

We urge the Senate to vote YES on your
amendment during floor consideration of
this bill. Thank you for your leadership and
support of U.S. cattle producers.

Sincerely,
GARY VOOGT,
President.
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Mr. JOHANNS. Finally, I urge my
colleagues to support this very impor-
tant amendment to make the resources
available to the USDA, and I urge my
colleagues, if they have any questions,
to get in touch with us. This is a very
important issue.

With that, I thank the Chair, and I
yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Wisconsin.

Mr. KOHL. Mr. President, the Sen-
ator’s amendment would increase the
amount in this bill from $15.7 million
to $17.7 million. The amendment would
require at least $3 million to com-
pensate producers for losses. The Sec-
retary currently has access to the
Commodity Credit Corporation to com-
pensate producers, and we hope the
Secretary will use those funds as need-
ed.

Since this amendment would reduce
other animal and plant health activi-
ties, I must oppose it at this time.

The PRESIDING OFFICER (Mrs.
HAGAN). The Senator from Kansas is
recognized.

Mr. BROWNBACK. Madam President,
I ask unanimous consent to speak as in
morning business for such time as I
may consume.

The PRESIDING OFFICER. Without
objection, it is so ordered.

GUANTANAMO BAY

Mr. BROWNBACK. Madam President,
the reason I ask that on this bill—and
I do urge my colleagues to come for-
ward to speak on the Agriculture ap-
propriations bill. We have already
cleared some amendments, and we need
to move forward.

Something happened yesterday that
affected my State directly, and that
was the statement by the administra-
tion—or leak from the administra-
tion—that they are considering moving
Guantanamo Bay detainees to my
State, associated with Fort Leaven-
worth. This has riled up everybody. I
was just there this morning, and we
had 100 people who came out after very
short notice. It is virtually unanimous
in their opinions—not everybody but
close to everybody is opposed to this
idea for a multiple set of reasons.

Moving the Guantanamo Bay detain-
ees to Fort Leavenworth and the Fort
Leavenworth area would not work, to
start off with, and will significantly
hurt the core educational and inter-
national mission of the fort. On top of
that it is totally unnecessary. I hope
the administration will start to
rethink this idea of moving the Guan-
tanamo Bay detainees. I think it is a
bad idea that we replicate the facility
we already have at Guantanamo Bay
somewhere in the United States be-
cause we already have a facility to hold
the detainees. We already have a facil-
ity to try the detainees. It is all set up.
I was there. I led a congressional dele-
gation a couple of months ago. They
are being humanely treated, and if
they are not, and if there are credible
reports that they are not, then let’s
work on fixing Guantanamo Bay rather
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than moving the detainees to the
United States.

If there are problems, let’s fix them
rather than just say we are going to
change the name of the place and we
are going to move the detainees from
Guantanamo Bay to Leavenworth. We
are not going to change the opinion of
the world of the United States one iota
by substituting the name ‘‘Leaven-
worth” for the name ‘‘Guantanamo
Bay,” creating a replica of what we al-
ready have at Guantanamo Bay, only
somewhere else. It would cost hundreds
of millions of dollars we don’t have
when we already have an $11 trillion
debt, and it is growing at a rate of
nearly $2 trillion a year. So why would
we spend hundreds of millions of dol-
lars doing something that is not going
to change world opinion, replicating a
facility that we already have, that
slows the process? This doesn’t make
any sense.

On top of that, what is being consid-
ered at Leavenworth would not work.
The fort at Leavenworth—if I could
just talk to my colleagues about this,
and I hope they will look at the factual
setting. Fort Leavenworth is one of the
smallest Army bases we have around
the world. It is 8 square miles. It butts
up in and is a part of an urban area of
Kansas City. It has on its border a river
and a train that goes through about
every 25 minutes. It is not the secure
facility one would need to have for
these detainees. We don’t have any set-
backs like we have in a number of
other facilities, and it has one of the
highest population densities per square
mile or square foot of any of our mili-
tary bases because it houses the Com-
mand and General Staff College of the
military.

If T could just point out that facility
to my colleagues—and I hope some of
them come and attend and address the
Command and General Staff College.
We get students from around the world
on a regular basis at that facility. Gen-
erally, some 90 countries at any one
point in time have students at the
Command and General Staff College. Of
these 90 countries that send students
for their Army training for their mili-
tary, half of those students will become
general flag officers before their career
is done. A number of them will become
civilian leaders in their own country as
well. So you get the cream of the crop
from around the world. They come
here. They also meet with our future
military leaders, and this is the train-
ing center they have. It is the Com-
mand and General Staff College at Fort
Leavenworth.

The primary mission of Fort Leaven-
worth is that training as well as that
relationship and integration between
our U.S. Army forces and forces of
militaries, Army forces from around
the world, which is critically impor-
tant when you go into places such as
Pakistan or Afghanistan or you are
working with the Jordanians or the
Egyptians, just to name a few. They
send leaders from all of those coun-
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tries, future flag officers to Fort Leav-
enworth to be trained. We have already
heard in canvassing students from Jor-
dan, Egypt, and Pakistan that they
will pull their students from Fort
Leavenworth if the detainees are
moved there. They don’t want to have
their military leaders, their future
military leaders at the same place that
the detainees are being held in the
United States, and they have already
stated that to us.

So we are going to hurt the core mis-
sion of Fort Leavenworth in a facility
that doesn’t have setbacks to safely
handle this for no gain. I would point
out that I spoke with the commanding
general at Fort Leavenworth yester-
day. I called him after I heard about
this report on MS-NBC. That was how
I got the news of it. My wife was on the
Internet, and she was on MSNBC’s Web
site and she sees that they are think-
ing about moving the Gitmo detainees
to either Leavenworth or Michigan.
That didn’t set very well with me, that
that is how I learned about this to
start off with.

As I started calling around, I called
the commanding general, and he said
he learned about it pretty late as well
and has difficulties, although he is a
military man. He will salute and take
orders and do what he is directed to do,
but he is not—he needs to be asked and
brought in to testify about what his
opinion would be about this issue. I
talked to the Governor in Kansas last
night. The Governor, a Democratic
Governor, has issued a statement pre-
viously opposed to this move taking
place to Fort Leavenworth. The Con-
gresswoman from the area was there
this morning opposed to this move. The
mayor of Leavenworth was there op-
posed to this move.

We have voted in this body virtually
unanimously—close to a unanimous
vote—that you have to work with local
officials before the Gitmo detainees
can be moved anywhere into the United
States. Well, the local officials are uni-
formly opposed to this at Leavenworth,
and we wake up and it is in the morn-
ing paper and nobody has been con-
sulted about it.

I wish to say the detainees in my es-
timation deserve appropriate humane
treatment. They deserve to be treated
under our international obligations. If
they are not getting that, then that
needs to be changed, and it needs to be
changed at Guantanamo Bay. I hope we
would have international investiga-
tions to tell us what is not being met
that we are required to do, that is not
being done. I have not seen any cred-
ible international reports that say
there are things we are not doing that
we should do at Guantanamo Bay.
There is a gray category that is in-
volved where you have enemy combat-
ants who don’t represent a foreign
country, and that is a big part of our
problem. There is also a very tough
area, and that is—I saw this when I was
at Guantanamo Bay—a number of the
detainees are continuing the fight
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today. While in prison, at Gitmo, they
continue the fight. So whoever gets
these or takes these detainees is going
to have to be prepared to have the con-
tinuation of the war on terrorism hap-
pening near them and happening in the
prison facility. That is not everybody,
but some of them continue to fight in
prison. That is going to be a difficult
situation for whoever is to handle it.

On top of that, our folks at Leaven-
worth—we have prisoners in there, and
the town is proud of their ability to
handle various prisoners. Their concern
is not keeping the detainees in, because
you can staff up for that, but it is
keeping out people who seek to get in
or make a statement in that area.
Plus, they would have to scale up their
facilities.

We have a medium-security Bureau
of Prisons facility. It is not maximum
security. We have a dominated me-
dium-security disciplinary barracks
there, and we have space for 25 max-
imum-security prisoners—only 25. You
would have to move out all of the cur-
rent military personnel convicted in
military courts who are held in the dis-
ciplinary barracks. We are not situated
to handle this. It would cost a huge
amount of money, and it would not be
safe to do it at Leavenworth. It is a bad
idea for us to do that there.

I ask the President to come to Leav-
enworth. He was invited by the mayor
this morning. He can look at the facil-
ity and examine it himself. The Attor-
ney General can come and examine the
facility, look at it, and see what esti-
mation they come up with after exam-
ining and looking at the facility. I un-
derstand they are looking at some sort
of hybrid facility. We don’t have the
situation to be able to house it in Kan-
sas.

On top of that, I ask the President to
really listen to the American people.
The American people don’t want these
detainees moved to the United States.
They don’t want to hurry up artificial
timelines set for moving the detainees
to the United States, and they feel the
President should be listening to them
and not to European leaders or some-
body around the world who doesn’t like
the Guantanamo Bay facility and
thinks it has a bad name. Listen to the
American people on this issue.

I ask that the President come and
talk to the Members of Congress who
may be impacted by this and ask our
opinions and look at what is taking
place. This is being rushed. It is on an
artificial time deadline. It doesn’t need
to happen. It is replicating a facility
we have, at a cost of hundreds of mil-
lions of dollars, and it will slow the
process down. It is a bad idea chasing a
bad idea with an artificial time limit. I
ask that the President not do that.

My colleague and I from Kansas will
fight every step of the way to keep this
facility from being moved to Kansas.
We are representing our constituents,
who don’t want these detainees moved
to Kansas. We are going to fight it
every step of the way.
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With that, I yield the floor and sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. KOHL. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KOHL. Madam President, I re-
ceived a Statement of Administration
Policy from the Executive Office of the
President relating to the Agriculture
appropriations bill. I will read from
that document at this time:

The administration strongly supports Sen-
ate passage of H.R. 2997, with the Com-
mittee-reported text of S. 1406, making ap-
propriations for Agriculture, Rural Develop-
ment, Food and Drug Administration, and
Related Agencies programs for the fiscal
year ending September 30, 2010.

A strong, vibrant rural America is central
to the Nation’s future. The bill, as reported
by the Committee, makes important invest-
ments in infrastructure so economic progress
does not bypass rural communities. The leg-
islation also provides the resources nec-
essary to keep food and medicines safe and
reliable. It provides critical support for
farmers to continue the Nation’s leading role
in feeding the world. In addition, this legisla-
tion addresses chronic problems facing
Americans, including poverty, nutrition, and
housing.

Moreover, the legislation responds to the
President’s call for investments in programs
that work while ending programs that do
not. This legislation gives priority to merit-
based funding in critical infrastructure pro-
grams. The Administration urges the Con-
gress to continue to apply high standards to
funding decisions so taxpayer money is spent
efficiently and effectively.

Madam President, I am grateful that
the executive branch has recognized
the good work done to craft this bill in
a way that meets the serious require-
ments of our country. Again, I thank
the ranking member, Senator
BROWNBACK, for his help. This is a good
bill, and I urge all Senators to support
its passage.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. UDALL of New Mexico. Madam
President, I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. UDALL of New Mexico. Madam
President, I ask unanimous consent to
speak as in morning business for 12
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SOTOMAYOR NOMINATION

Mr. UDALL of New Mexico. Madam
President, I rise today to talk about
Judge Sotomayor’s experience, and I
also want to talk about empathy.

In the period since President Obama
nominated Sotomayor, some of her op-
ponents have done their best to give
empathy a bad name. I think that is a

The
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shame. It would be sad for us to con-
firm Sonia Sotomayor but allow her
empathy to be discredited as a human
emotion and a judicial asset.

During his confirmation hearings,
Clarence Thomas said:

What I bring to this Court, I believe, is an
understanding and the ability to stand in the
shoes of other people across a broad spec-
trum of this country.

Justice Thomas’s description of em-
pathy captures one thing Sotomayor
would bring to this Court: a diversity
of experience and the ability to stand
in the shoes of other people.

During her opening statement before
the Judiciary Committee, Judge
Sotomayor talked about her experience
as a prosecutor in New York for leg-
endary district attorney Bob Morgen-
thau. She said:

I saw children exploited and abused. I felt
the pain and suffering of families torn apart
by the needless deaths of loved ones. I saw
and learned the tough job law enforcement
has in protecting the public.

According to those who knew and
worked with her, Judge Sotomayor was
an excellent prosecutor. She knew the
law, she studied the facts, and she did
the hard work to keep people safe from
crime. In this difficult job, she bene-
fited from her empathy. Judge
Sotomayor felt the pain and suffering
of families destroyed by crime. She felt
the difficulties law enforcement offi-
cers face, and she understood that her
job was not just about enforcing the
law, it was about ending the suffering
crime brings.

During her testimony, Judge
Sotomayor talked about the ‘“‘Tarzan’
case, a famous burglary and murder
case she prosecuted. A quarter century
later, she still feels deeply the impact
of that crime. I was struck by her de-
scription of how the murder of a son
devastated the lives of his mother and
grandmother, how one act of violence
produced ripples that destroyed a fam-
ily and weakened a community, and
how the family and the community de-
manded justice.

When I served as a Federal pros-
ecutor, I learned that empathy is every
bit as important as legal knowledge
and good judgment. A prosecutor who
reads the facts of a crime and cannot
empathize with those involved is not
just a strange person, he or she is like-
ly to be an ineffective lawyer. A proper
respect for the law demands a recogni-
tion that individuals involved in a
legal dispute are not abstractions; they
are sons, daughters, sisters, and broth-
ers, men and women who deserve jus-
tice. Empathy allows us to recognize
that, and that is essential to the prac-
tice of law. It is also an essential qual-
ity for judges.

Some Members of this body have sug-
gested that empathy is inconsistent
with impartial judgment. I disagree.
Judges must, first and foremost, apply
law to facts. But this process is not a
mechanical calculation; it requires at-
tention to the human impact of legal
decisions. Legal reasoning that ignores
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the human dimension risks inhuman
outcomes to human problems. Law
without empathy produces decisions
such as Dred Scott and Plessy v. Fer-
guson. It gives you reasoned arguments
and unreasonable results.

When the Supreme Court ruled in
Dred Scott, its members were applying
the law to the facts as they saw them.
One fact they took for granted was
that Dred Scott was so different as to
be unworthy of legal protections. The
Taney Court could not put themselves
in Scott’s shoes, and the result was
such a rebuke to the values of this Na-
tion that it helped drive us to civil
war.

When the Court wrote in Plessy that
‘““the enforced separation of the two
races [does not stamp] the colored race
with a badge of inferiority,” they were
not misinterpreting the law. They just
could not feel the sting of segregation.
Or to put it another way, they failed to
show empathy, and generations of
Black citizens paid the price.

Of course, a judge with empathy
must also determine with whom to
empathize. One of my colleagues has
argued that empathy for somebody is
always discrimination against some-
body else. Again, I disagree. I believe
that justice is not a zero-sum game.
Equal justice for minorities does not
mean less justice for others. A judge
who feels compassion for those who
face the legacy of codified bigotry is
not less able to sympathize with a
White firefighter who has been denied a
promotion. The law respects the hu-
manity of every individual. Judges can
and should do the same.

Judge Sotomayor has explained that
her experience has helped her to ‘‘un-
derstand, respect and respond to the
concerns and arguments of all litigants
who appear before me.”” All litigants.

As a prosecutor, Judge Sotomayor
sympathized with the victims of crime.
But she could also look at a defendant
and see a fellow human being—some-
body who deserves fairness, if not free-
dom. As a judge, she has ruled for civil
rights claimants, and she has ruled
against them. She has ruled for pros-
ecutors and for defendants. Her com-
passion has not led her to come down
on one side or the other. It has helped
her to be both wise and fair—to treat
every individual with the respect he or
she deserves.

President Obama has nominated a
Supreme Court Justice with a wealth
of both personal and professional expe-
rience. Her experience has given her
the intelligence to understand the law
and the wisdom to apply it.

But it has also given her something
more. Judge Sotomayor has seen hous-
ing projects and Ivy League dorms. She
has defended those whom society ig-
nores and prosecuted those who ignore
society’s rules. At the trial and appel-
late level, she has seen the human
drama of American law play out in
countless ways.

This experience has given her com-
passion for the diverse experiences that
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make up the American experiment.
She understands in a deep and personal
way that we all deserve equal justice
under law. I can think of no more im-
portant qualification for a Supreme
Court Justice.

She has earned her right to serve on
the Nation’s highest Court. I look for-
ward to supporting her confirmation.

Madam President, I yield the floor,
and I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BROWNBACK. Madam President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2253, AS MODIFIED, TO
AMENDMENT NO. 1908

Mr. BROWNBACK. Madam President,
we are attempting to work through
some amendments. I ask unanimous
consent that the pending amendment
be set aside so I may call up amend-
ment No. 22563 on behalf of Senator
CHAMBLISS, and the amendment be
modified with the changes at the desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Kansas [Mr.
BROWNBACK], for Mr. CHAMBLISS, for himself
and Mr. HARKIN, proposes an amendment
numbered 2253, as modified, to amendment
No. 1908.

Mr. BROWNBACK. Mr. President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To require a report on the status of

the reorganization of the Foreign Agricul-

tural Service and future plans to modify
office structures)

On page 85, between lines 16 and 17, insert
the following:

SEC. 7 . Not later than 60 days after the
date of enactment of this Act, the Adminis-
trator of the Foreign Agricultural Service
shall submit to Congress a report that de-
scribes the status of the reorganization of
the Foreign Agricultural Service and any fu-
ture plans of the Administrator to modify of-
fice structures to meet existing, emerging,
and new priorities.

Mr. BROWNBACK. Madam President,
it is my understanding this amendment
has been cleared on both sides, so I ask
unanimous consent that the amend-
ment, as modified, be agreed to.

The PRESIDING OFFICER. Is there
further debate?

If not, the question is on agreeing to
the amendment No. 2253, as modified.

The amendment (No. 2253), as modi-
fied, was agreed to.

Mr. BROWNBACK. I move to recon-
sider the vote, and I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. BROWNBACK. I suggest the ab-
sence of a quorum.

August 3, 2009

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. UDALL of New Mexico. Madam
President, I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. UDALL of New Mexico. Madam
President, I ask unanimous consent to
speak as in morning business for 15
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CLEAN ENERGY JOBS

Mr. UDALL of New Mexico. Madam
President, as I rise today, the world is
engaged in a high-stakes competition.
The country that wins this competi-
tion will not only produce jobs today,
it will dominate the industries of the
future. The competition is the race to
create clean energy jobs. I want Amer-
ica to win, and the Congress will play
a key role in deciding whether we do.

But before I talk about the decision
we have to make, I want to be clear
about a decision that America does not
have to make. We don’t have to decide
whether clean energy will be the indus-
try of the future. It will. The clean en-
ergy industry is primed to produce mil-
lions of jobs in the coming years. The
question is whether these jobs will be
in America. We have to answer this
question now.

If we put our minds to it, Americans
can produce the clean energy tech-
nologies that will power the future.
The country that invented the light
bulb, the automobile, and the Internet
is not going to finish last when it
comes to developing new ideas. But we
need policies that promote innovation.
Right now, we are falling behind.

Progressive policies have given other
countries a lead. With a population
roughly one-quarter as large as Amer-
ica’s, Germany has more than twice as
many workers developing wind energy
and solar photovoltaic technologies. By
2020, more Germans will be producing
clean energy than are producing Ger-
man cars. Spain has almost five times
as many workers in the solar thermal
industry as the United States. China
has more than 300 times as many. Do
we want to lose this race to Germany,
to Spain, to China?

Some have argued that America can-
not lead on climate change; that we
need to wait for countries such as
China and India to act first. This would
be incredibly shortsighted. If America
solves its energy problems first, every
country on Earth will be begging for
the technologies we develop. If we
don’t, we will be begging for tech-
nologies developed elsewhere.

Americans always prosper by being
one step ahead. We mass produced the
car, and American manufacturing built
the middle class. We sparked the IT
revolution, and our high-tech industry
still gives us high-paying jobs. Today,
being one step ahead means developing
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the clean energy technologies of the fu-
ture before anybody else does. Waiting
for China to address its emissions prob-
lems before we address ours is like
waiting for an opponent to finish the
race before we start to lace up our
shoes.

China is not waiting for America to
act. It has already implemented strong
policies to promote clean energy. Chi-
nese fuel efficiency economy standards
are higher today than ours will be in
2020. They have already set a 15-percent
renewable energy standard for 2020, and
their government recently said they
could reach 20 percent. In 2009, China
became the world’s largest clean en-
ergy investor. It plans to spend nearly
half a trillion dollars over 10 years to
ensure clean energy jobs come to
China.

China’s policies have already begun
to pay off. It is now the leading manu-
facturer of wind turbines and it has 65
percent of the world’s solar thermal
water heating market. China even
beats us in industries we created.
America invented solar photovoltaics,
but China now dominates that market,
while America comes in tenth.

I am not content to let other coun-
tries keep beating us at our own game.
It is time to act. The clean energy bill
currently being developed in Congress
is the kind of action we need. It is a
distinctly American solution to this
global problem because it relies on pri-
vate markets and private businesses,
and that is why it provides real change
with minimal cost.

Of course, some people will claim
this plan breaks the bank. Defenders of
the status quo never run out of excuses
to do nothing. They have made huge
profits polluting our air, and clean en-
ergy is a threat to them. The same peo-
ple who denied the science of global
warming will tell you that a clean en-
ergy solution is too expensive. They
were wrong about the science then, and
they are wrong about the economics
now.

In 1990, polluters told America we
could not afford the Clean Air Act, a
bipartisan bill signed by a Republican
President. History has shown that the
act actually cost one-fortieth of what
they said it would. The best inde-
pendent estimate about this bill comes
from the mnonpartisan Congressional
Budget Office, and they say it will cost
Americans less than 50 cents per day,
and the CBO numbers likely overesti-
mate costs. To keep their analysis sim-
ple, they ignore the impact of in-
creased efficiency. When you factor in
efficiency, New Mexicans will probably
end up ahead about $4 per month on
their energy bills, and low-income New
Mexicans will save even more. The
most expensive energy policy America
can pursue is the status quo.

In 2006, I introduced a clean energy
bill similar to the bill we are consid-
ering now. The month I introduced it,
gas prices were at about $2.25 per gal-
lon. Critics claimed clean energy would
drive up prices and Congress never
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acted. By 2008, the price of gas had
nearly doubled to a high of $4.11.

Much of the money America spends
on gas flows right out of this country.
Today, the United States is importing
nearly 70 percent of its oil. We sent
roughly $4,280 per U.S. family out of
the country in 2008 to pay for oil, and
too much of that money goes to indi-
viduals who finance terrorism and re-
gimes that don’t like Americans.

Some will say the solution is in-
creased oil production, and I support
increased production. My home State
of New Mexico is one of 10 that pro-
duces more o0il than it consumes, and I
am proud that we help meet America’s
energy needs. But increased production
alone is not enough. America has only
3 percent of the world’s oil reserves.
More than 66 percent of those re-
serves—those that are left—are in Rus-
sia, Iran, and six other countries in the
Middle East. The more we depend only
on fossil fuels, the more American
money will flow to these countries.

When it comes to energy, we have to
do it all and we have to do it now.
Since comprehensive clean energy leg-
islation was first introduced in 2003, we
have sent trillions of dollars abroad
every year to pay for oil—in fact, $700
billion a year. We cannot afford 6 more
years of delay.

But the status quo doesn’t just
threaten our economy and our secu-
rity; it threatens the basis of our way
of life. Scientists predict that global
warming could give my home State of
New Mexico the same climate as the
Sonoran Desert in Chihuahua, Mexico.
If that happens, farmers who have
worked the land for generations will be
forced out of business. Forest fires will
become more common and more dan-
gerous. Our communities will face a
bleak economic future. For the chil-
dren of my State and our country, we
cannot afford to stay on this path.

Fortunately, America has what it
takes to change course. Even without
progressive policies on the national
level, New Mexico has begun to create
massive numbers of clean energy jobs.
Between 1998 and 2007, clean energy
jobs grew 25 times faster than other
jobs. We call these the jobs of the fu-
ture. Increasingly, they are also the
jobs of today.

There are too many success stories to
tell, but I want to mention one. Three
weeks ago, a company called Schott
Solar opened its second renewable
technologies plant in Albuquerque,
NM. The plant currently employs 300
people, and it comes 2 months after the
company opened a plant that will even-
tually employ 1,500. Schott decided to
locate these plants in New Mexico after
our State passed a series of clean en-
ergy incentives.

What I like most about this story is
that Schott is a German company. It
looked at New Mexico’s policies and de-
cided to invest German money in cre-
ating American jobs. For years, while
American policymakers failed to act,
American investors sent our capital to
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Germany. New Mexico’s forward-look-
ing policies are helping to reverse the
flow. What that tells me is that with
the right policies, America can lead
the world in this crucial industry. We
can stop creating jobs in Saudi Arabia
and start creating them in Socorro,
NM. We can stop letting China develop
our technologies and sell them back to
us.

We can win the clean energy revolu-
tion the same way we won the high-
tech revolution—by getting there
first—or we can wait and watch the
world pass us by. I think the choice is
clear. I hope my colleagues do as well,
and I hope they will join me in sup-
porting the Senate’s clean energy legis-
lation when it comes to the floor.

Madam President, I yield the floor,
and I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Ms. MURKOWSKI. Madam President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1910

Ms. MURKOWSKI. Madam President,
I would like to take a few minutes this
afternoon to speak to an amendment to
the agriculture bill that has been in-
troduced. This is amendment No. 1910.
It has to do with the high energy cost
grants. This is a program within the
rural utility service.

I would like to lay out for my col-
leagues a bit about this program. The
high energy cost grants are available
for improving and providing energy
generation, transmission, and distribu-
tion facilities that serve communities
with average home energy costs that
exceed 275 percent of the national aver-
age. So 275 percent of the national av-
erage—you have to see your home en-
ergy costs exceed this level in order to
make yourself available to this High
Energy Cost Grant Program.

These grant funds can be used for on-
grid and off-grid renewable energy
projects, energy efficiency, and energy
conservation projects serving these eli-
gible communities.

Some have suggested this is somehow
an Alaska aid program. It certainly
does help in my State, but it has pro-
vided aid to utilities in more than a
dozen States, including Alabama, Ari-
zona, California, Florida, Hawaii,
Idaho, Kentucky, Maine, Massachu-
setts, Nevada, New Mexico, New York,
and Washington. In addition to these
States, applications have been sub-
mitted by other eligible communities
in more than eight States. This is in
Colorado, Minnesota, Montana, North
Dakota, Rhode Island, South Dakota,
Wisconsin, Wyoming, and also out in
Puerto Rico, the Virgin Islands, Guam,
and American Samoa.

In addition, these are community-
driven projects. They reflect the local
priorities for addressing energy chal-
lenges. Some of the projects that are
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currently underway with these high en-
ergy cost grants are replacing failing
transmission and distribution lines
that serve communities in my State
and in Arizona, Idaho, Maine, and Ne-
vada.

As we think about how we are going
to move our energy, particularly our
renewable energy sources, we have to
do more within our transmission sys-
tems. This program allows us to re-
place our older or failing transmission
and distribution lines.

Some of the other projects extend
electric distribution lines to connect
homes in rural communities in States
such as Alaska, Arizona, California,
and Washington, including some homes
on Indian reservations.

The other projects replace old ineffi-
cient diesel generators in many of the
remote Alaska villages with more effi-
cient, less polluting units, with heat
recovery systems. These funds from the
high energy cost grants go toward con-
structing community-owned renewable
energy projects, including wind and
solar, small hydroelectric and biomass
systems. Again, the States where you
see these projects are Alaska, Arizona,
Hawaii, Maine, New Mexico, New York,
Washington, to the Marshall Islands.

The last area of the program provides
cost savings, energy efficiency, and
weatherization upgrades for rural
homes and community facilities in
Alabama, Alaska, Florida Hawaii, Ken-
tucky, and Massachusetts.

I go through this list of where these
projects are to ensure that Members
know we are not just talking about a
benefit to a State such as Alaska,
where our energy costs are enormously
high, but States such as Alabama,
where they might not be facing the
cold winters but they are certainly fac-
ing the hot summers and how they,
too, can be more energy efficient; how
they, too, can benefit from programs
that help to reduce the high energy
costs they face in their State.

This program has been one of the
smartest things Congress has done
since the passage of the rural elec-
trification programs back in the 1930s.
It has provided assistance to run mod-
ern power lines on Indian reservations,
helped to propel economic activity
where it is needed most in this coun-
try. It has provided aid to towns off the
interstate transmission grid and a
number of towns in the West that are
isolated and not so connected to that
grid, thus more subject to the black-
outs and brownouts.

This program also motivated many
States to step up their individual ef-
forts to increase funding for these pro-
grams. In my home State of Alaska,
despite the very dramatic decrease in
revenues, we are investing tremendous
resources toward energy solutions. In
the State’s fiscal year 2010 capital and
operating budgets, they include $25.5
million for Alaska energy authority
projects; $256 million for renewable en-
ergy; $38 million for power cost equali-
zation; and $26.4 million for heating as-
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sistance. That is a total of about $115
million in funding that is coming from
the State to help, alongside funding for
the high energy cost grants.

If funding sources continue to be
eliminated or reduced, the Nation’s ef-
forts to address the high cost of energy
by increasing energy efficiencies and
renewable resource development are
going to be severely hindered. This is
at a time when we can least afford to
do this.

This program has helped with instal-
lation of renewable energy systems,
whether it be solar or wind or hydro,
biomass or geothermal projects. These
are generally financed through guaran-
teed loans. This is exactly in keeping
with existing congressional intent and
the intent of this administration to ex-
pand renewable energy and to reduce
carbon emissions and greenhouse gas
emissions and their potential climate
impacts. It has done so economically.
The program has a 4-percent cap on
planning and administrative expenses.
I wish all Federal programs did this.

The program has an excellent track
record. According to the Congressional
Research Service, it has such a low de-
fault rate on its loans that the guar-
antee program has a zero subsidy cost;
loans being secured by the borrower’s
electric system and assets.

Earlier on the floor it was argued
that this program is somehow duplica-
tive of other existing programs, but it
is not. The existing USDA Rural Utili-
ties Service Loan and Grant Program
cannot make loans to school districts
or to Indian reservations, such as the
Navajo projects that have been made in
Arizona or to off-grid utilities. The
program can only make loans for elec-
tricity programs, not for renewable en-
ergy projects to tie into grids.

This is exceptionally important, the
fact that the programs currently can
only make those loans to electricity
programs and not the renewable energy
projects.

The program was authorized, the
High Energy Cost Grant Program was
authorized by Congress back in the 2000
Rural Electrification Act, simply be-
cause it covered a gap in existing pro-
grams that desperately needed to be
filled.

This amendment might not only kill
this program in the future, but it also
might pull the rug out from under the
projects that have expended funds and
which have started and which are wait-
ing for the Federal funds to be deliv-
ered.

This program actually lowers Federal
unemployment and economic assist-
ance costs over time because helping to
reduce our energy costs is one of the
best things we can be doing in govern-
ment to support sustainable economic
development in a State or in the re-
gion.

I certainly support the need for fiscal
responsibility—absolutely, especially
given the size of our deficit. Cutting
the High Energy Cost Grants Program
is likely to not only lessen economic
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activity in rural areas but also worsen
our overall economy and unemploy-
ment across the Nation. There is no
reason to delete the continuation of
funding that is proposed for this pro-
gram.

I urge my colleagues to vote against
this amendment when the time comes.

I yield the floor.

Madam President, I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KOHL. Madam President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KOHL. I ask unanimous consent
the Senate proceed to vote in relation
to the McCain amendment, No. 1910,
after the cloture vote with respect to
the Kohl-Brownback substitute amend-
ment No. 1908, and that prior to the
vote with respect to amendment No.
1910, there be 4 minutes of debate,
equally divided and controlled in the
usual form, with no amendment in
order to the amendment prior to the
vote.

The PRESIDING OFFICER. Is there
objection? The Senator from OKla-
homa.

Mr. COBURN. Reserving the right to
object, I was asked to come down and
get my amendments pending. I checked
with the staff. All I would like to do is
get several amendments up, have them
pending, and then we will have the de-
bate after the cloture vote. Is that
agreeable?

Mr. KOHL. That is agreeable.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

The Senator from Kansas is recog-
nized.

AMENDMENT NO. 2240 TO AMENDMENT NO. 1908

Mr. BROWNBACK. Madam President,
I have been asked by Senator
BARRASSO to ask unanimous consent
the pending amendment be set aside so
I may call up amendment No. 2240 on
behalf of Senator BARRASSO.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The assistant legislative clerk read
as follows.

The Senator from Kansas [Mr.
BROWNBACK], for Mr. BARRASSO, for himself,
and Mr. VITTER, Mr. HATCH, Mr. ROBERTS,
Mr. ENzI, Mr. THUNE, and Mr. JOHANNS, pro-

poses an amendment numbered 2240 to
amendment No. 1908.

Mr. BROWNBACK. I ask unanimous
consent that reading of the amendment
be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
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(Purpose: To require the Secretary of Agri-
culture to conduct a State-by-State anal-
ysis of the impacts on agricultural pro-
ducers of the American Clean Energy and
Security Act of 2009 (H.R. 2452, as passed by
the House by Representatives on June 26,
2009)

On page 85, between lines 16 and 17, insert
the following:

SEC. 7 . (a) Not later than 60 days after
the date of enactment of this Act, the Sec-
retary of Agriculture shall complete a State-
by-State analysis of the impacts on agricul-
tural producers of the American Clean En-
ergy and Security Act of 2009 (H.R. 2452, as
passed by the House of Representatives on
June 26, 2009) (referred to in this section as
“H.R. 2452”).

(b) In conducting the analysis under sub-
section (a), the Secretary shall—

(1) use a range of peer-reviewed analyses of
H.R. 2454 conducted by public and private en-
tities, including land grant universities;

(2) consider a scenario in which the fer-
tilizer industry does not receive any free al-
lowances under H.R. 2454;

(3) consider the impacts of H.R. 2454 on a
range of fishing, aquaculture, livestock,
poultry, and swine production and a variety
of crop production, including specialty crops;
and

(4) analyze projected land use changes,
afforestation patterns, and other market in-
centives created by H.R. 2454 that may im-
pact food or agriculture commodity prices,
including specific acreage estimates of par-
cels of land planted with trees in the United
States.

Mr. BROWNBACK. I wanted to get
this for Senator BARRASSO. We will be
handling that at a later point in time.

I yield the floor.

AMENDMENT NO. 2243 TO AMENDMENT NO. 1908

The PRESIDING OFFICER. The Sen-
ator from Oklahoma is recognized.

Mr. COBURN. I ask unanimous con-
sent the pending amendment be set
aside and amendment No. 2243 be called
up.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The assistant legislative clerk read
as follows:

The Senator from Oklahoma [Mr. COBURN]
proposes an amendment numbered 2243 to
amendment No. 1908.

Mr. COBURN. I ask unanimous con-
sent that reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To eliminate double-dipped stim-

ulus funds for the Rural Business-Coopera-

tive Service account)

At the appropriate place, insert the fol-
lowing:

SEC. 7 . Notwithstanding any other pro-
vision of this Act, each amount provided
under the heading ‘‘RURAL BUSINESS—COOP-
ERATIVE SERVICE” in title III is reduced by
the pro rata percentage required to reduce
the total amount provided under that head-
ing by $124,800,000.

AMENDMENT NO. 2244 TO AMENDMENT NO. 1908

The PRESIDING OFFICER. The Senator
from Oklahoma is recognized.

Mr. COBURN. I ask unanimous con-
sent that the pending amendment be
set aside and amendment No. 2244 be
called up.
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The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The assistant legislative clerk read
as follows:

The Senator from Oklahoma [Mr. COBURN]
proposes an amendment numbered 2244 to
amendment No. 1908.

Mr. COBURN. I ask unanimous con-
sent that reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To support the proposal of the

President to eliminate funding in the bill

for digital conversion efforts of the Depart-

ment of Agriculture that are duplicative of
existing Federal efforts)

On page 51, beginning on line 10, strike
Provided further,” and all that follows
through ‘‘technologies’ on line 20.

AMENDMENT NO. 2245 TO AMENDMENT NO. 1908

The PRESIDING OFFICER. The Sen-
ator from Oklahoma is recognized.

Mr. COBURN. I ask unanimous con-
sent the pending amendment be set
aside and amendment No. 2245 be called
u

.

p.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The assistant legislative clerk read
as follows:

The Senator from Oklahoma [Mr. COBURN]
proposes an amendment numbered 2245 to
amendment No. 1908.

Mr. COBURN. I ask unanimous con-
sent that reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To strike a provision providing

$3,000,000 for specialty cheeses in Vermont

and Wisconsin)

Beginning on page 75, strike line 16 and all
that follows through page 76, line 3.

AMENDMENT NO. 2248 TO AMENDMENT NO. 1908

The PRESIDING OFFICER. The Sen-
ator from Oklahoma is recognized.

Mr. COBURN. I ask unanimous con-
sent the pending amendment be set
aside and amendment No. 2248 be called
up.
The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The assistant legislative clerk read
as follows:

The Senator from Oklahoma [Mr. COBURN]
proposes an amendment numbered 2248 to
amendment No. 1908.

Mr. COBURN. I ask unanimous con-
sent that reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To prohibit no-bid contracts and
grants)

At the appropriate place, insert the fol-
lowing:

PROHIBITION ON NO-BID CONTRACTS AND GRANTS

SEC. . (a) Notwithstanding any other
provision of this Act, none of the funds ap-
propriated or otherwise made available by
this Act may be—
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(1) used to make any payment in connec-
tion with a contract not awarded using com-
petitive procedures in accordance with the
requirements of section 303 of the Federal
Property and Administrative Services Act of
1949 (41 U.S.C. 253), section 2304 of title 10,
United States Code, and the Federal Acquisi-
tion Regulation;

(2) awarded by grant not subjected to
merit-based competitive procedures, needs-
based criteria, and other procedures specifi-
cally authorized by law to select the grantee
or award recipient; or

(3) spent on a congressionally directed
spending item, as defined by Rule XLIV of
the Standing Rules of the Senate, not sub-
jected to merit-based competitive proce-
dures, needs-based criteria, and other proce-
dures specifically authorized by law to select
the grantee to perform the activity to be
provided by the congressionally directed
spending item.

(b) This prohibition shall not apply to the
awarding of contracts or grants with respect
to which—

(1) no more than one applicant submits a
bid for a contract or grant; or

(2) Federal law specifically authorizes a
grant or contract to be entered into without
regard for these requirements, including for-
mula grants for States.

Mr. COBURN. I now call for the reg-
ular order on amendment No. 2226 and
send a second-degree amendment to the
desk, ask for its immediate consider-
ation, and ask any consideration be de-
layed until after the cloture vote and
that the second-degree amendment is
my amendment No. 2246.

The PRESIDING OFFICER. Was
there a unanimous consent request?

Mr. COBURN. Yes, unanimous con-
sent is requested for that.

The PRESIDING OFFICER. Is there
objection?

Mr. KOHL. I object and suggest the
absence of a quorum.

The PRESIDING OFFICER. The Sen-
ator does not have the floor. Objection
is heard.

The Senator from Oklahoma.

AMENDMENT NO. 2246 TO AMENDMENT NO. 2226

Mr. COBURN. I ask unanimous con-
sent the pending amendment be set
aside and amendment No. 2246 be called
up.

The PRESIDING OFFICER. Is there
objection?

The amendment is drafted as a sec-
ond-degree amendment to amendment
No. 2226.

Mr. COBURN. I will change the draft-
ing.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. COBURN. I ask unanimous con-
sent that the order for the quorum call
be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. COBURN. I call for the regular
order on amendment No. 2226, and I
send a second-degree amendment to the
desk and ask for its immediate consid-
eration.

The PRESIDING OFFICER. The
clerk will report.
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The assistant legislative clerk read
as follows:

The Senator from Oklahoma [Mr. COBURN]
proposes an amendment numbered 2246 to
amendment No. 2226.

The amendment is as follows:
(Purpose: To provide additional transparency

and accountability for spending on con-

ferences and meetings of the Department
of Agriculture)

In lieu of the matter proposed to be in-
serted, insert the following:

SEC. 7 . (a) In this section, the term
‘“‘conference’ means a meeting that—

(1) is held for consultation, education,
awareness, or discussion;

(2) includes participants who are not all
employees of the same agency;

(3) is not held entirely at an agency facil-
ity;

(4) involves costs associated with travel
and lodging for some participants; and

(5) is sponsored by 1 or more agencies, 1 or
more organizations that are not agencies, or
a combination of such agencies or organiza-
tions.

(b) Not later than September 30, 2011, the
Secretary of Agriculture shall submit to the
appropriate committees of Congress and post
on the public Internet website of the Depart-
ment of Agriculture (referred to in this sec-
tion as the ‘‘Department’) in a searchable,
electronic format, a report on each con-
ference for which the Department paid travel
expenses during fiscal year 2010 that in-
cludes—

(1) the itemized expenses paid by the De-
partment, including travel expenses and any
Department expenditure to otherwise sup-
port the conference;

(2) the primary sponsor of the conference;

(3) the location of the conference; and

(4) in the case of a conference for which the
Department was the primary sponsor, a
statement that includes—

(A) a justification of the location selected;

(B) a description of the cost efficiency of
the location;

(C) the date of the conference;

(D) a brief explanation of how the con-
ference advanced the mission of the Depart-
ment; and

(E) the total number of individuals whose
travel or attendance at the conference was
paid for in part or full by the Department.

(c) Notwithstanding any other provision of
this Act, the aggregate amount made avail-
able under this Act for expenses of the De-
partment relating to conferences in fiscal
year 2010, including expenses relating to con-
ference programs, staff, travel costs, and
other conference matters, may not exceed
$12,000,000.

Mr. KOHL. I send to the desk a sec-
ond-degree amendment to amendment
No. 2246.

The PRESIDING OFFICER. Amend-
ment No. 2246 is a second-degree
amendment.

Mr. KOHL. I ask unanimous consent
that amendment No. 2248 be pending.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2288 TO AMENDMENT NO. 2248

Mr. KOHL. I send to the desk a sec-
ond-degree amendment to amendment
No. 2248.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Wisconsin [Mr. KOHL]
proposes an amendment numbered 2288 to
amendment No. 2248.
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The amendment is as follows:
(Purpose: To provide requirements regarding

the authority of the Secretary of Agri-

culture and the Commissioner of Food and

Drugs to enter into certain contracts)

In lieu of the matter proposed to be in-
serted, insert the following:

SEC. 7 . None of the funds appropriated
or otherwise made available by this Act may
be used by the Secretary of Agriculture or
the Commissioner of Food and Drugs to
enter into any Federal contract unless the
contract is—

(1) entered into in accordance with the re-
quirements of section 303 of the Federal
Property and Administrative Services Act of
1949 (41 U.S.C. 253) or chapter 137 of title 10,
United States Code, and the Federal Acquisi-
tion Regulation described in section 6(a) of
the Office of Federal Procurement Policy
Act (41 U.S.C. 405(a)); or

(2) otherwise authorized by law to be en-
tered into without regard to the laws cited
in paragraph (1).

Mr. KOHL. Madam President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KOHL. I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2289 TO AMENDMENT NO. 1908

Mr. KOHL. I ask unanimous consent
to set aside the pending amendment,
and I send to the desk an amendment
and ask for its immediate consider-
ation.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The assistant legislative clerk read
as follows:

The Senator from Wisconsin [Mr. KOHL],
for himself and Mr. BROWNBACK, proposes an
amendment numbered 2289 to amendment
No. 1908.

Mr. KOHL. I ask unanimous consent
that the reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KOHL. I ask for its adoption.

The PRESIDING OFFICER. Is there
further debate? The question is on
agreeing to the amendment.

The amendment (No. 2289) was agreed
to, as follows:

(Purpose: To ensure the compliance of the
United States regarding obligations under
international trade agreements)

On page 85, line 16, strike ‘‘inspections.”
and insert the following:
inspections: Provided further, That this sec-
tion shall be applied in a manner consistent
with United States obligations under inter-
national trade agreements.

Mr. KOHL. Madam President, I move
to reconsider that vote.

Mr. BROWNBACK. I move to lay that
motion upon the table.

The motion to lay upon the table was
agreed to.

AMENDMENTS NOS. 2254 AND 2255 TO AMENDMENT

NO. 1908

Mr. BROWNBACK. Madam President,

I ask unanimous consent that the
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pending amendment be set aside, and I
call up amendment No. 2254 on behalf
of Senator CHAMBLISS and 2255 on be-
half of Senator VITTER en bloc.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The assistant legislative clerk read
as follows:

The Senator from Kansas [Mr.
BROWNBACK], for Mr. CHAMBLISS and Mr.
VITTER, proposes amendments en bloc num-
bered 2254 and 2255.

Mr. BROWNBACK. I ask unanimous
consent that the reading of the amend-
ments be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BROWNBACK. I understand
these amendments have been cleared
on both sides. I offer them for Senators
CHAMBLISS and VITTER. I ask unani-
mous consent that the amendments be
agreed to en bloc.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments (Nos. 2254 and 2255)
were agreed to, as follows:

AMENDMENT NO. 2254
(Purpose: To prohibit the use of funds to as-
sess greenbook charges to agencies or to
use previously assessed funds)

On page 85, between lines 16 and 17, insert
the following:

SEC. 7 . None of the funds made avail-
able by this Act may be used to pay the sala-
ries and expenses of any employee of the De-
partment of Agriculture to assess any agen-
cy any greenbook charge or to use any funds
acquired through an assessment of
greenbook charges made prior to the date of
enactment of this Act.

AMENDMENT NO. 2255
(Purpose: To require the Commissioner of

Food and Drugs to conduct a study on im-

ported seafood)

On page 85, between lines 16 and 17, insert
the following:

SEC. 7 . The Commissioner of Food and
Drugs, in consultation with the Adminis-
trator of the National Oceanic and Atmos-
pheric Administration, shall conduct a study
and, not later than 240 days after the date of
enactment of this Act, submit a report to
Congress on the technical challenges associ-
ated with inspecting imported seafood. The
study and report shall—

(1) provide information on the status of
seafood importation, including—

(A) the volume of seafood imported into
the United States annually, by product and
country of origin;

(B) the number of physical inspections of
imported seafood products conducted annu-
ally, by product and country of origin; and

(C) a listing of the United States ports of
entry for seafood imports by volume;

(2) provide information on imported sea-
food products, by product and country of ori-
gin, that do not meet standards as set forth
in the applicable food importation law, in-
cluding the reason for which each such prod-
uct does not meet such standards;

(3) identify the fish, crayfish, shellfish, and
other sea species most susceptible to viola-
tions of the applicable food importation law;

(4) identify the aquaculture and
mariculture practices that are of greatest
concern to human health; and

(5) suggest methods for improving import
inspection policies and procedures to protect
consumers in the United States.

Mr. BROWNBACK. I suggest the ab-
sence of a quorum.
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The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KOHL. I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2259, AS MODIFIED

Mr. KOHL. I ask unanimous consent
to set aside the pending amendment
and call up the following amendment,
which is at the desk, and ask for its
immediate consideration: Landrieu
amendment No. 2259, as modified.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Wisconsin [Mr. KOHL],
for Ms. LANDRIEU, proposes an amendment
numbered 2259, as modified, to amendment
No. 1908.

Mr. KOHL. I ask unanimous consent
that reading of the amendment be dis-
pensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment, as modified, is as
follows:

(Purpose: To require a report on increasing
the participation of rural small businesses
in tourism activities)

On page 85, between lines 16 and 17, insert
the following:

SEC. _ 745. REPORT ON TOURISM FOR RURAL

COMMUNITIES.

(a) IN GENERAL.—Not later than 1 year
after the date of the enactment of this Act,
the Comptroller General of the United States
shall report to the Committees on Appro-
priations of the House of Representatives
and of the Senate on developing the tourism
potential of rural communities.

(b) CONTENT OF THE REPORT.—The report
required by subsection (a) shall—

(1) identify existing Federal programs that
provide assistance to rural small businesses
in developing tourism marketing and pro-
motion plans relating to tourism in rural
areas;

(2) identify existing Federal programs that
assist rural small business concerns in ob-
taining capital for starting or expanding
businesses primarily serving tourists; and

(3) include recommendations, if any, for
improving existing programs or creating new
Federal programs that may benefit tourism
in rural communities.

Mr. KOHL. This amendment has been
approved by both sides, and I ask for
its adoption.

The PRESIDING OFFICER. Is there
further debate? If not, the question is
on agreeing to amendment No. 2259, as
modified.

The amendment (No. 2259), as modi-
fied, was agreed to.

Mr. KOHL. I move to reconsider the
vote.

Mr. BROWNBACK. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

CLOTURE MOTION

The PRESIDING OFFICER. Under
the previous order, pursuant to rule
XXII, the clerk will report the motion
to invoke cloture.
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The assistant legislative clerk read
as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close debate on the substitute
amendment No. 1908 to H.R. 2997, the Agri-
culture Appropriations Act for Fiscal Year
2010.

John D. Rockefeller, IV, Tom Udall,
Mark L. Pryor, Edward E. Kaufman,
Blanche L. Lincoln, Kent Conrad, Kay
R. Hagan, Mark Begich, Byron L. Dor-
gan, Max Baucus, Ben Nelson, Herb
Kohl, Daniel K. Inouye, Michael F.
Bennet, Mary L. Landrieu, Charles E.
Schumer.

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum
call has been waived.

The question is, Is it the sense of the
Senate that debate on amendment No.
1908 to H.R. 2997, the Agriculture,
Rural Development, Food and Drug Ad-
ministration and Related Agencies Ap-
propriations Act, 2010, shall be brought
to a close?

The yeas and nays are required under
the rule.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. DURBIN. I announce that the
Senator from West Virginia (Mr.
BYRD), the Senator from Massachusetts
(Mr. KENNEDY), the Senator from Con-
necticut (Mr. LIEBERMAN), the Senator
from New Jersey (Mr. MENENDEZ), and
the Senator from Maryland (Ms. MI-
KULSKI) are necessarily absent.

Mr. KYL. The following Senator is
necessarily absent: the Senator from
Mississippi (Mr. COCHRAN).

The PRESIDING OFFICER (Mrs.
SHAHEEN). Are there any other Sen-
ators in the Chamber desiring to vote?

The yeas and nays resulted—yeas 83,
nays 11, as follows:

[Rollcall Vote No. 255 Leg.]

YEAS—83
Akaka Feinstein Murray
Alexander Franken Nelson (NE)
Baucus Gillibrand Nelson (FL)
Bayh Graham Pryor
Begich Grassley Reed
Bennet Hagan Reid
Bgnnett Harkin Risch
Bingaman Hateh Roberts
Bond Hutchison Rockefeller
Boxer Inhofe Sanders
Brown Inouye Schumer
Brownback Isakson Sessions
Burr Johnson Shaheen
Burris Kaufman Shelb
Cantwell Kerry v
Cardin Klobuchar Snowe
Carper Kohl Specter
Casey Landrieu Stabenow
Chambliss Lautenberg Tester
Coburn Leahy Thune
Collins Levin Udall (CO)
Conrad Lincoln Udall (NM)
Cornyn Lugar Voinovich
Crapo Martinez Warner
Dodd McCaskill Webb
Dorgan McConnell Whitehouse
Durbin Merkley Wicker
Feingold Murkowski Wyden

NAYS—11
Barrasso Ensign Kyl
Bunning Enzi McCain
Corker Gregg Vitter
DeMint Johanns
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NOT VOTING—6

Byrd Kennedy Menendez
Cochran Lieberman Mikulski

The PRESIDING OFFICER. On this
vote, the yeas are 83, the nays are 11.
Three-fifths of the Senators duly cho-
sen and sworn having voted in the af-
firmative, the motion is agreed to.

AMENDMENT NO. 1910

The PRESIDING OFFICER. There
will now be 4 minutes of debate equally
divided on the McCain amendment No.
1910.

The Senator from Arizona is recog-
nized.

Mr. McCCAIN. Madam President, this
amendment eliminates the U.S. De-
partment of Agriculture’s High Energy
Cost Grant Program which is a $17.5
million subsidy that is designed to pay
for energy generation systems in rural
areas.

The 2010 budget from the President of
the United States and the Office of
Management and Budget have rec-
ommended a number of programs be
eliminated. Concerning this High En-
ergy Cost Grant Program, it says:

The administration proposes to eliminate
the High Energy Cost Grant Program be-
cause it is duplicative of and less effective
than the Rural Utility Services Electric
Loan Program.

This recommendation by the admin-
istration to eliminate this program is
because it is both duplicative and un-
necessary and there is a $6.6 billion
program in electric loans at no cost to
the taxpayer.

I recommend we agree with the
President of the United States and
eliminate this unnecessary $17.5 mil-
lion subsidy.

I yield.

The PRESIDING OFFICER. Who
yields time in opposition?

The Senator from Alaska.

Ms. MURKOWSKI. Madam President,
I stand in opposition to this amend-
ment. The funds contained within this
High Cost Energy Program are de-
signed to improve energy generation,
transmission, and distribution. These
are designed to do exactly what we are
working so hard in this body to do: to
improve our energy generation, our
transmission facilities, our distribu-
tion facilities, and we are doing this
through a program where the qualifica-
tions in order to comply are you have
to serve communities in which the av-
erage residential home energy costs are
275 percent of the national average.

There are 14 States across the coun-
try that have projects that focus on
these very high energy areas. We are
trying to reduce our energy costs for
renewables and through the standard
energy mechanisms but, quite hon-
estly, when your energy costs are 275
percent above the national average, it
is pretty darn tough.

So these are funds made available to
communities in the State of Alaska,
but also communities in Arizona, Cali-
fornia, Florida, Hawaii, Idaho, Ken-
tucky, Maine, Massachusetts, Nevada,
New Mexico, Washington, and the Mar-
shall Islands, and it allows them to
have energy at a more affordable cost.
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I urge defeat of the amendment.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. KOHL. Madam President, this
bill includes the programs the amend-
ment would strike. The Senator from
Alaska has spoken eloquently and I be-
lieve correctly. So I do oppose the
amendment.

The PRESIDING OFFICER. Is there
further debate?

If not, the question is agreeing to the
amendment.

Mr. KYL. Madam President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The clerk will call the roll.

The bill clerk called the roll.

Mr. DURBIN. I announce that the
Senator from West Virginia (Mr.
BYRD), the Senator from Massachusetts
(Mr. KENNEDY), the Senator from Con-
necticut (Mr. LIEBERMAN), and the Sen-
ator from Maryland (Ms. MIKULSKI) are
necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 41,
nays 55, as follows:

[Rollcall Vote No. 256 Leg.]

YEAS—41
Alexander Enzi McCain
Barrasso Feingold McCaskill
Bayh Graham McConnell
Bunning Grassley Menendez
Burr Gregg Merkley
Cardin Hutchison Nelson (NE)
Chambliss Inhofe Sessions
Coburn Isakson
Conrad Johanns iﬁaheen
Corker Kaufman une
Cornyn Klobuchar Uflall (€0
DeMint Kyl Vitter
Dorgan Lugar VOlpOVICh
Ensign Martinez Whitehouse
NAYS—55

Akaka Feinstein Reed
Baucus Franken Reid
Begich Gillibrand Risch
Bennet Hagan Roberts
Bennett Harkin Rockefeller
Bingaman Hatch Sanders
Bond Inouye Schumer
Boxer Johnson
Brown Kerry g};i&g
Brownback Kohl

N . Specter
Burris Landrieu
Cantwell Lautenberg Stabenow
Carper Leahy Tester
Casey Levin Udall (NM)
Cochran Lincoln Warner
Collins Murkowski Webb
Crapo Murray Wicker
Dodd Nelson (FL) Wyden
Durbin Pryor

NOT VOTING—4
Byrd Lieberman
Kennedy Mikulski
The amendment (No. 1910) was re-

jected.

Mr. KOHL. Madam President, I move
to reconsider the vote, and I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Mississippi is recognized.

Mr. WICKER. Madam President, I
ask unanimous consent to speak as in
morning business for 12 minutes.
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The PRESIDING OFFICER. Without

objection, it is so ordered.
HEALTH CARE REFORM

Mr. WICKER. Madam President, in
the ongoing debate on health care re-
form, it has become clearer and clearer
that this is a competition of two very
different philosophies of government.
On the one hand, there are those who
think government ought to be the pri-
mary sponsor of almost everything, in-
cluding our American health care sys-
tem. These persons basically hope and
fervently believe things would be bet-
ter in this country if only the Federal
Government took control of more as-
pects of our society.

The other approach is one that I have
advocated. It is the philosophy held by
those of us who look at history and re-
alize that government doesn’t run
things very well. We believe govern-
ment can and should set standards, es-
tablish goals, and create incentives for
the right behavior, but we do not be-
lieve the Federal Government should
run health care or, for that matter, is
capable of running the American
health care system.

The debate so far this year has been
very instructive for this Congress and
for the taxpayers. Here are some things
we have already learned as a result of
the very thorough process we have
gone through.

First, we know instead of saving
money for our economy, as we were
promised during the 2008 campaign,
health care spending will actually go
up under the Democrats’ proposal. This
is true both short term and in the long
run.

Second, we have been informed by
the nonpartisan Congressional Budget
Office that both the House and Senate
bills would add to the Federal deficit.

Third, according to a CBO letter,
dated July 17, ‘“‘millions of Americans
would lose their private health care
coverage if these plans are enacted, and
millions more would be forced into a
government plan.”” That is not me
talking, it is the nonpartisan Congres-
sional Budget Office.

Fourth, small businesses and other
job creators will pay higher taxes, in-
cluding specifically $163 billion in pen-
alties and $543 billion in other taxes if
the Democrats’ plans are enacted.

Fifth, the provisions of these risky
schemes could reduce job creation.
Again quoting the nonpartisan CBO:

The play or pay provision could reduce the
hiring of low-wage workers.

One has to wonder, if you are a job
applicant out there in our economy
looking to earn a living, applying for a
job, would you rather see a Federal
takeover of the health care system or
would you rather have a job? I think
most American job seekers, given that
choice, would say: I want a job. Don’t
reduce my chances of getting that job.

Then we learned just a few days ago
that the Medicaid provisions of these
proposals could amount to a massive
cost shift to the States. The outcry
against this has been loud and it has
been bipartisan.
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Here is what two-term Democratic
Tennessee Governor Phil Bredesen had
to say recently. He called the proposal
‘““the mother of all unfunded man-
dates.”” Governor Bredesen went on to
say:

Medicaid is a poor vehicle for expanding
coverage. It is a 45-year-old system origi-
nally designed for women and children. It’s
not health care reform to dump more money
into Medicaid.

The words of Democratic Governor
Phil Bredesen of Tennessee.

And Governor Bredesen is not an iso-
lated example. At the National Gov-
ernors Association meeting in Biloxi,
Gov. Brian Schweitzer, a Democrat,
said the legislation currently making
its way through Congress would un-
fairly burden States. Here is some good
advice from Governor Schweitzer:

What we need Congress to do is cost con-
trol.

Cost control is something that would
actually help in health care reform. I
appreciate Governor Schweitzer calling
for it. I am grateful to Governor
Schweitzer for his honest assessment.

In fact, the American people owe a
debt of gratitude to Democratic and
Republican Governors for speaking the
truth. These Governors may have saved
us from a catastrophe by speaking out
and telling us what the consequences
are, as States struggle to meet their
current obligations. Indeed, there is a
great deal of bipartisanship emerging
on the issue of health care reform, and
that bipartisanship is coming in the
form of alarm—alarm about what the
bill proposes to do to State budgets, to
small businesses, to job creation, and
to choice in health care.

We are also learning that when it
comes to the discussion of the so-called
public plan or public option, there is a
great amount of bait and switch lurk-
ing about. Bait and switch is basically
a form of fraud or trickery that, unfor-
tunately, goes on in our economy. It is
such a problem that the U.S. Federal
Trade Commission has issued guide-
lines warning the public about this
practice.

Here is a direct quote from 16 CFR
part 238 entitled ‘‘Guides Against Bait
Advertising.”” The FTC says this:

Bait advertising is an alluring but insin-
cere offer to sell a product or service which
the advertiser in truth does not intend or
want to sell. Its purpose is to switch con-
sumers from buying the advertised merchan-
dise in order to sell something else. . . .

One thing is advertised and the other
is attempted to be sold. I think this is
exactly what is going on in the debate
over the public option. We are being of-
fered the promise of genuine competi-
tion between the public plan and pri-
vate insurance plans when, in fact, the
purpose is to switch Americans to a
European-style, 